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AGENT. 


§ 87. Frmre.—— Liability of Surety on a Bond.— Pleading.— 
Where the second count of a substituted answer was a repetition 
of the first answer, and whatever it contained that was not sub- 
stantially pleaded in the first answer was immaterial, a motion to 
strike it out was properly sustained. 

A surety is not discharged from liability from the mere fact 
that the principal is continued in the master’s employment after 
failure to make prompt payment, of which fact the surety has not 
been advised. 

Home Ins. Co. vs. Holway, 55 Iowa, 157_;Rowley vs. Jewell, 56 Iowa, 492. 


The appellate court will not reverse a case to allow the appel- 
lant to recover nominal damages to which he shows he is entitled. 

Sureties are estopped, by the bond to which they are parties, 
to deny the agency of the principal in the bond, and itis not nec- 
essary to prove such agency by his commission, or by other writ- 
ten instrument. 

Where it is stated in the abstract that “it was certified that the 
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record here abstracted contained all of the evidence,” it will not 
be inferred that the abstract contains all the evidence. 


Pheniz Ins. Co, vs. Finley. 
Rep’d Jour’, p. 464. Towa 8. C. 


§88. Fire.—Personally Liable to Insured for Misrepresentations, 
—The agent of an insurance company is personally liable to the 
assured, who took the policy upon the faith of the representa- 
tions made by the agent, when the agent exceeded his authority 
in making such representations, whereby the assured failed to re- 
cover against the company. ‘The agent is liable to be treated as 
the principal, and the amount of the policy and interest may be 
recovered against him. 

Story on Agency, 264 ; Evans on Agency, 301 ; Whart. on Agency, 524, 
2 Smith’s Lead. Cases, 380, note ; 1 Pars. on Cont., 67 ; Hampton vs. Speck, 
enagel, 3S. & R., 212, 222 ; Layng vs. Stewart, 1 W. & S., 222, 226; Mc- 
Conn vs. Lady, 10 W. N. C., 493; Jefts vs. York, 10 Cush., 392; Baltzen 
vs: Nicolay, 53 N. Y., 467; Smout vs. Ilberry, 10 Mus. & Wells, 1, 9. 

Kroeger vs. Pitcairn. 

Rep’d Jour’l, p. 490. Pa. 8. C, 


APPLICATION. 


§ 89. Lirz.—What is not a false Answer.—Mistake of Sub- 
Agent.—The application contained the following question: “ Has 
any application ever been made either to this or any other com- 
pany upon which a policy was not issued?” The answer was, 
“No.” Held, That the fact of an application having been made to 
another company which had not been acted on, did not render 
the answer false. Held, That the insured was not responsible for 
the mistake of the sub-agent in filling in a wrong name of the 
physician after being informed of the facts. 


Langdon vs. Union Mutual Life Ins. Co. 
Rep’d Jour’], p. 548. 


ARSON. 


§ 90. Firt.—By Insured while Insane does not avoid the Policy. 
—Suicide us Evidence of Insanity.—Negligence does not avoid the 
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Policy—The mere commission of a crime is not of itself suffi- 
cient to establish insanity, and suicide is not even presumptive of 
insanity. But where the suicide is preceded by the murder or 
attempted murder of members of his own family without appar- 
ent cause by the suicide, and the burning of his property, the 
acts are very pertinent to the issue as evidence of insanity. The 
insured, after thus assailing his family, fired his buildings, and 
then committed suicide. Held, That if the insured was insane, 
the destruction of the buildings was not a voluntary act which re- 
lieved the company from liability. Held, That the negligence of 
the insured does not relieve from liability in the absence of fraud 
or design. 

Horn vs. Anglo-Australian, 7 Jurist, N. §., 673 ; Knickerbocker vs. Pe- 
ters, 42 Md., 414; Krom vs. Schoonmaker, 3 Barb., 657 ; Penfold vs. Uni- 
versal, 85 N. Y., 317; Morse vs. Crawford, 17 Vt., 499; Behrens vs. Mc- 
Kenzie, 23 Iowa, 333 ; 10 Pa. St., 61; Thompson vs, Hopper, 6 El. & B1., 
191 ; Midland Ins. Co. vs. Smith, L. R., 6 Q. B., 561 ; Dobson vs. Sotheby, 
1 Moody & M., 90; Busk vs. Royal Exchange, 2 Barn, & Ald., 73 ; Walker 
vs. Maitland, 5 Barn. & Ald., 171; Shaw vs. Robberds, 9 Adol. & E., 75; 
Catlin vs. Springfield, 1 Sumn., 434 ; Columbian vs. Lawrence, 10 Pet., 507; 
Waters} vs. Merchants, 11 Pet., 213; St. Louis vs. Glasgow, 8 Mo., 713; 
Nelson vs. Suffolk, 8 Cush., 477; Gates vs. Madison, 5 N. Y., 460; Mat- 
thews vs. Howard, 11 N. Y., 14; Huckins vs, Peoples, 11 Foster, 247 ; John- 
son vs. Berkshire, 4 Allen, 388 ; Mickey vs. Ins. Co., 35 Iowa, 174 ; Cum- 
berland vs. Douglass, 58 Pa. St., 423; National vs. Webster, 53 Ill., 470 ; 
Gove vs. Farmers’, 48 N. H., 41; Head vs. Brisco, 5 Car. & P., 484; Heckle 
vs. Luvey, 101 Mass., 344; Fowler vs. Chichester, 26 Ohio St., 9; Ball vs. 
Bennett, 21 Ind., 427; Brazil vs. Moran, 8 Minn., 236; Hildreth vs. Camp, 
41 N. J. Law, 306; Solomon vs. Wass,°2 Hilton, 179; Schram vs. Putscher, 
25 How. Pr., 463. 

Karow vs. Continental Ins, Co. 

Rep’d Jour’l, p. 527. 


ASSIGNMENT. 


$91. Lire.— What Interest will Support— Wager Policy.—The 
policy purported to be taken out by B. upon his own life for the 
sole and separate use of L., his brother-in-law, but in case of his 
previous death, to revert to B. The policy was taken at the sug- 
gestion of L., who paid the premiums, and had no pecuniary in- 
terest in the life of B. Held, That a party cannot take out an in- 
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surance on his own life and assign the policy to one having no 
interest. But he may insure his own life and make the policy 
payable to another regardless of interest, so long as the proceed- 
ing is not adopted as a mere cover for a wager contract. Held, 
That it was here a proper question for the jury whether the trans- 
action was a mere wager. 


Citing and discussing Warnock vs. Davis, 104 U. S., 775; Cammack ys. 
Lewis, 15 Wall., 643; Campbell vs. New England Mutual Life Ins. Co., 98 
Mass., 381; Provident Life Ins. Co. vs. Baum, 29 Ind., 236; Lemon vs. 
Phoenix Mutual Life Ins. Co., 88 Conn., 294, 302: Guardian Mutual Life 
Ins. Co. vs. Hogan, 80III., 35; American L. & H. Ins. Co. vs. Robertshaw; 
26 Pa. St., 891; Fairchild vs. N. E. Mutual Life Ass’n, 51 Vt., 624; Olm- 
stead vs. Keyes, 11 Ins. Law J., 55 ; Conn. Mutual Benefit Life Ins. Co. vs. 
Schaeffer, 94 U. S., 67; Aitna Life Ins, Co. vs. France, id., 561 ; Brock- 
way vs. Mut. Benefit Life Ins. Co., 10 Ins. Law J., 763-769 ; Wainright vs. 
Bland, 1 Moody & R., 481 ; Swick vs. Home Life Ins. Co., 2 Dill., 160 
Triston vs. Hardey, 14 Beav., 232 ; Armstrong vs. Mut. Life Ins. Co., 13 
Reporter, 711. 


Langdon vs. Union Mutual Life Ins. Co. 


Rep’d Jour’l, p. 548. U.8.C. C., Micu. 


DEMURRER. 


$92. Lire.—Remedy on the C.ntract.— Waiver of false An- 
swers in Ayp'icati.n.—A suit may be properly instituted on the 
contract against a benevolent association for the amount of the 
sum insured. The remedy is not by mandate to compel an as- 
sessment of the members. 

Board ete. of Johnson Co. vs. Hicks, 2 Ind., 257; Louisville ete. R. R. 
Co. vs. The State, 25 Ind., 1775; The State, Ez rel, ete. vs. The Board ete. 
of Tippecanoe Co., 45 Ind., 501. 

Where the suit is on a written contract for money shown to be 
due, it is not necessary to allege a written demand therefor. 


The School Town of Princeton vs. Gehbert, 61 Ind. ; 187. 

Where false answers in the application are set up as a defense, 
it isa good reply that the company with a knowledge of the facts 
made and collected assessments against the insured. 

Masonic Mut. Ben. Ass. vs. Beck, Ind. 5 C, 

Mutual Aid Association vs. Riddle. 


Rep’d Jour’l, p. 554. 
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EVIDENCE. 


§ 93. Lire.—-Of Medical Attendant.—Depositions of an attend- 
ing physician as to matters communicated to him by the patient 
are inadmissible as evidence. 

Mut. Aid Association vs. Riddle. 


EXPLOSION. 


§ 94. Fire.—What is, and is not a Loss from within a fire 
Policy.— What Constitutes a Loss by Fire within the Policy.— 
A fire insurance policy contained a clause of exemption from lia- 
bility for any loss that might be sustained from certain specified 
causes, among which was that “for any loss caused by the ex- 
plosion of gunpowder or any explosive substance ; nor by light- 
ning, unless specially mentioned ; or explosions of any kind un- 
less fire ensues, and then for the loss or damage by fire only, 
which loss shall be determined by the value of the damaged 
property, after the casualty by explosion or lightning.” The in- 
sured property (sulphuric acid), was in a house which was pros- 
trated during a storm. The house in falling broke the pan or 
acid chamber containing the acid, and the contents were thereby 
wasted. In an action upon the policy brought against the insur- 
ance company to recover the loss: Held, That if the prostration 
of the building and consequent breaking of the acid chamber 
were produced by an explosion of any kind, without being caused 
by a precedent conflagration, within the meaning of the policy, 
there was no liability on the part of the defendant. Held, That 
if any part of the loss sustained was occasioned by fire that en- 
sued by the fall of the building, the loss produced would have 
been covered by the policy, even though the fire had originated 
in an explosion. Held, That when a fire has occurred, and is in 
progress, the effects of which are covered by the policy, and an 
explosion takes place, as an incident or result thereof—so as to 
increase the loss—the whole damage or loss thus produced 
should be regarded as within the protection of the insurance, in 
a case where the policy contains the exemption from liability for 
explosion. Held, That it is a question for the jury to determine 
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in all such cases, whether there has been an explosion, how, and 
by what means produced, and whether the loss sustained was di- 
rectly caused by the explosion, or by an antecedent or subse- 
quent fire, within the risk assumed by the insurers. Held, That in 
the instructions to the jury, it was wrong to ignore the question 
of an explosion as the direct cause of the loss. 

By one of the prayers granted, the jury were instructed that 
if they found that the commodities of the plaintiff were de- 
stroyed or injured in the manner testified to by the witness, and 
“that such destruction or injury was directly caused by, or the 
result of fire, the plaintiff was entitled to recover.” Held, That 
the question, whether the loss was caused by an explosion and 
not by fire, should have been submitted to the jury in more ex- 
plicit terms than was done by this instruction as given. 

By one of the prayers offered, the court was requested to in. 
struct the jury that the plaintiff could not recover, if there was 
no actual ignition of, or action of fire upon the sulphuric acid 
for the loss of which the suit was brought. Held, That there was 
clearly no error in rejecting this proposition. If there was a 
fire, within the meaning of the risk, and the loss was occasioned 
thereby, it was quite immaterial that the articles covered by the 
policy were not actually consumed or injured by contact with 
the flames. Held, That loss by fire within the meaning of the 
policy, would embrace all loss or damage of the subject of the in- 
surance which resulted directly from the occurrence of the fire. 
Therefore, though the acid was wasted by the crushing of the 
chamber, if the building fell as the result of the fire, within the 
meaning of the policy, the loss would be fairly covered by the 
insurance. 

Briggs vs. Ins. Co., 53 N. Y., 446 ; Ins. Co. vs. Foote, 22 Ohio St., 340. 


Transatlantic F. Ins. Co. vs. Dorsey. 
Rep'd Jour’l, p. 537, 


LEASEHOLD, 


§ 95. Frre—Proof of Payment of Premium.—Liability foi 
Extra Premiums.—Effect of Receipt.—Payment, accord and sat- 
isfaction, performance and waiver may be proved by parol 
though the contract is under seal. 
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Farley vs. Thompson, 15 Mass., 25 ; Munroe vs. Perkins, 9 Pick., 302, 
803 ; Mill Dam Foundry vs. Hovey, 21 Pick., 429; Small vs. Jenkins, 16 
Gray, 157. 

The lessees contracted with the lessors that the latter should 
keep the buildings well insured, and that the former should pay 
all extra premiums due to a hazardous use of the premises, the 
lessor being at liberty to elect the companies, rates, etc. The 
premises were insured under five-year policies, and a receipt 
given between the parties in full settlement of the extra insur- 
ances paid. Subsequently the companies failed, and the lessors 
were compelled to insure elsewhere. Held, that the receipt need 
not be under seal. Held, that it was a full discharge for the ex- 
tra insurances subsequently paid for. 


Quincy.vs. Carpenter. 
Rep’d Jour’l, p. 460. Mass. S. J. C. 


MORTGAGE:! 


§ 96. Lirr.—Right of Redemption.—Construction of Statute as 
to Interest Rate.—While the local law giving the right of redemp- 
tion first to the mortgagor, then to judgment creditors, is a rule 
of property obligatory upon the Federal court, it is competent 
for the latter by rules to prescribe the mode in which redemp- 
tion from sales under its own decrees may be effected. 

The rule in the Circuit Court of the United States for the 
Northern District of Illinois, requiring a judgment creditor to 
pay the redemption money to the clerk of that court and not 
to the officer holding the execution, sustained as being within 
the domain of practice, and not affecting the substantial right 
to redeem within the time fixed by the local statute. 

The Illinois statute of 1879, entitling the purchaser in case of 
redemption, to receive interest upon his bid at the rate of eight 
per cent per annum (the previous law prescribing ten per cent), 
is applicable to all decretal sales of mortgaged premises thereaf- 
ter made, although the mortgage was given before the passage of 
that statute. Such reduction in the rate of interest did not im- 
pair the obligation of the contract between mortgagor and mort- 
gagee, because the amendatory statute did not diminish the duty 
of the mortgagor to pay what he agreed to pay, or shorten the 
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period of payment, or affect any remedy which the mortgagee 
had by existing law for the enforcement of his contract. 

The purchaser at decretal sale is entitled to interest at the rate 
prescribed by statute when he purchased. The amendatory 
statute operated, proprio vigore, to change the rule of court pre- 
viously fixing the rate at ten per cent. 

The existing laws with reference to which the mortgagor and 
mortgagee must be assumed to have contracted are those only 
which in their direct or necessary legal operation controlled or 
affected the obligations of their contract. 


Connecticut Mutual Life Ins. Co. vs. Cushman. 
Rep'd Jour'l, p. 504. 


PREMIUM NOTE. 


§ 97. Fire.—Premium Not Earned during Suspension of PcI- 
icy for Non-Payment.—A fire insurance policy for five years re- 
quired the insured to pay $16 cash, and give a note payable, ac- 
cording to the terms’ of the policy, in equal installments annually, 
for four years without interest ; and stipulated that if any in- 
stallment should not be paid within thirty days after due, the 
policy should be null and void until payment by the assured of 
the installment ; but such revivor should not make the insurer 
liable for any loss occurring during the default. Held, While the 
policy was so null and void, no premium was earned by the in- 
surer, and the insured is entitled to a credit on the note for the 
aggregate of such unearned premium. 

Tyrie vs. Fletcher, Cowp., 668 ; May on Ins., sec. 4; Am. Ins. Co. vs. 
Story, 41 Mich., 394. 


Matthews vs. American Ins, Co. 
Rep'd Jour’l, p. 557. 


TAXATION. 


§ 93. Fire.— Reciprocal Legislation not Unconstitutional.— 
While the legislative power of the State is by the constitution 
vested in the Legislature, yet that body has authority to pass a 
law, whose operation is by its terms made to depend on a con- 
tingency, even though that contingency be some action on the 
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part of the Legislature of another State. Section No. 17 of the 
act relating to insurance (chap. 50, Comp. Laws, 1879), in so far 
as it provides that when the laws of any other State impose up- 
on the corporations of this State, applying to transact business 
within its limits, other and more onerous burdens and condi- 
tions than those prescribed by the general provisions of said 
chapter for corporations seeking to transact business in this 
State, the same burdens and conditions shall be imposed upon 
corporations from that State, applying to enter this, is a com- 
plete and absolute expression of the legislative will, and though 
its operation depends on the contingency of legislative action in 
other States, is not thereby rendered unconstitutional. The fees 
and charges required by said section are to be considered in 
the nature of licenses, and as such not subject to the constitu- 
tional provision as to equality of taxation. The contingency 
named in said section arises when the laws of another State im- 
pose the additional burdens and conditions, and is not delayed 
until some corporation of this State is actually subjected to such 
burdens and conditions. 

Citing and discussing Paul vs. Virginia, 8 Wall., 168 ; Barto vs. Himrod, 
8 N. Y., 483 ; Santo vs. State, 2 Iowa, 203 ; City of Leavenworth vs. Booth, 
15 Kan., 627 ; State vs. Parker, 26 Vt., 357; Goldsmith vs. Inko, 62 Ga., 
379. 

Phenix Ins. Co. vs. Welch. 

Rep’d Jour’l, p. 497. Kan. 8. C. 


$99. Fire.— Reciprocal Legislation not Unconstitutional.— 
Rights of Foreign Corporations.—The Legislature enacted that an 
insurance corporation in another State seeking to do business in 
New York, should pay the same fines, penalties, taxes, etc. as 
were exacted of New York companies by the State of its origin. 
Held, That the legislation was not an unlawful delegation of au- 
thority to the Legislature of another State. The law was com- 
plete in itself, and simply dependent on a contingency for its en- 
forcement. The Legislature has a right to fix a fine dependent 
on the extrinsic act of another State to determine its amount. 
The operation of a law may properly be made to depend on a 
future contingency, and to follow the changes of legislation in an- 
other State. Such reciprocal legislation is not a violation of the 





490 Digest of Decisions. (July. 


Federal Constitution which prohibits a State from denying to 
any person the equal protection of its laws. Foreign corpora- 
tions have not the rights of individuals to come withir the State, 
except with its consent and upon its terms. The provision in 
the State Constitution requiring that any law which continues or 
revives a tax, shall state the amount and its object, and that it 
shall not be sufficient to refer to any other law to fix such tax, 
does not relate to a tax imposed on a foreign insurance company. 


Citing and discussing Barto vs. Himrod, 8 N. Y., 483 ; Bank of Rome vs. 
Village of Rome, 18 N. Y., 89; Clark & Merrill vs. Port of Mobile, 
10 Ins, L. J., 361; Cargo of Brig Aurora vs. U. §., Cranch,- 386; 
Bank of Michigan vs. Williams (7 Wend., 540) ; Starin vs. Town of Genoa, 
23 N. Y., 489 ; Bank of Chenango vs, Brown, 26 N. Y., 467; Clarke vs. 
City of Rochester, 28 N. Y., 605; People vs. Supervisors, 8 N. Y., 326; 
Embury vs. Connor, 3 Comst., 511; Sherman vs. McKeon, 38 N. Y., 267; 
Phyle vs. Elmer, 45 N. Y., 103; Vose vs. Cockroft, 44 N. Y., 415; Doyle 
vs. Continental Co., 94 U. S., 535 ; Paul vs. Virginia, 8 Wall., 168; Bank 
of Augusia vs. Earl, 13 Peters, 586 ; Liverpool Ins. Co. vs. Mass., 10 Wall., 
566 ; Co. of San Mateo vs. 8. P. R. R. Co., 13 Fed. Rep., 722. 


People vs. Fire Association, 
Rep’d Jour’l, p, 515, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'l'HE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas, No. 2, of Allegheny County. 


KROEGER 


vs. 


PITCAIRN.* 


The agent of an insurance company is personally liable to the assured, who 
took the policy upon the faith of the representations made by the agent, 
when the agent exceeded his authority in makiug such representations, 
whereby the assured failed to recover against the company. The agent is 
liable to be treated as the principal, and the amount of the policy and in- 
terest may be recovered against him. 


The action below was a case by plaintiff in error against defend- 
ant in error. The plaintiff had previously obtained a policy of in- 
surance upon his merchandise, and, after its destruction by fire, he 
had failed to recover because a barrel of carbon oil had been kept 
on the premises, contrary to the conditions of the policy; where- 
upon he instituted this suit against the defendant, who was the in- 
surance company’s agent who procured the issue of the policy. 

The plaintiff presented the following point:— 

If the jury believes from the evidence that the defendant made 


* Decision rendered November 26, 1882, From Legal Intelligencer. 
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the representations to plaintiff, as testified to by the latter, to wit: 
* * * * * 

A. “He procured the policy and brought it to me. I took the 
policy and read it over, and in reading it over I happened to 
come across this fine print, and noticed about these articles that 
should be mentioned in the policy—such as petroleum and pro- 
duct of petroleum, and gasoline and other things. I don’t know 
what they call them—all strange names to me—and I told him about 
petroleum. Says I, ‘ Albert, you know there is alittle petroleum kept 
there for the supplies to the mines.’ I had to have that there all 
the time, as well as company supplies. He said, ‘ Yes, I know that.’ 
Says I, ‘It says here it should be mentioned in the policy.’ And 
he says, ‘That is never taken notice of only where it is kept in 
large quantity—say several hundred barrels; in that case, where it 
is wholesale, it should be mentioned, but as long as it is not kept 
more than one barrel in the store at a time, it is considered as 
general merchandise, and_it is never taken notice of in any other 
way.” * * * 

Cross-examination. 

* * * * * * * * * 

.A. “The outcome was asI say. I objected to the policy on ac- 
count of the way it was in the fine print. It seemed to me it was 
not proper, and I spoke to Mr. Pitcairn about that, and he said 
that the policy was proper; that the policies were all made out in 
that way.; that carbon oil, as long as it was not kept more than one 
barrel in the store, was considered as general merchandise and not 
mentioned in the policy, but where it was kept in large quantity— 
a hundred barrels or so—then it must be so mentioned, and excep- 
tion made toit.” * * . 

And that the latter took said policy upon the faith thereof; and 
that the defendant had no authority from the Birmingham Fire In- 
surance Company to make such representations; that the premises 
insured were subsequently destroyed by fire, and that because of the 
terms of the policy in suit relating to petroleum, the plaintiff failed 
in a recovery against said company, because of having a barrel of 
carbon oil on the premises, then he is entitled to recover against the 
defendant in this action the amount of the policy, with] interest from 
time of payment provided in said policy. 

To which the court responded :— 

“ This point is affirmed, and, while there is a question of fact sub- 
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mitted to you in it, there really seems to be very littledifference in 
regard to it, but that is for you. If you find the facts as claimed in 
the point you will bring in a verdict for the plaintiff for the amount 
claimed, otherwise you will find for the defendant.” 


Messrs. Hampton & Dauzett, for Plaintiff in Error. 
Messrs. Scpoyver & McGui1, for Defendant in Error. 


STerRett, J, 


The subject of complaint, in both specifications of error, is the 
entry of judgment for defendant non obstante veredicto. It is con- 
tended that, upon the facts established by the verdict, judgment 
should have been entered in favor of the plaintiff. The jury were 
instructed to return a verdict for the amount claimed by him, if they 
were satisfied the allegations of fact contained in the point pre- 
sented by him were true. In view of this the finding in his favor 
necessarily implies a verification of the several matters specified in 
plaintifi’s point, and hence it must now be regarded as containing 
a truthful recital of the circumstances connected with the delivery 
of the policy and payment of the premium. 

The transaction, as therein detailed, clearly amounted to a mutual 
understanding or agreement between the parties, that stock of 
merchandise, mentioned in the policy, should include one barrel of 
carbon oil ; in other words that the plaintiff should have the privilege 
of keeping that quantity of oil in connection with and as part of the 
stock insured, without thereby invalidating his policy. It is impos- 
sible to regard the transaction in any other light. The jury found 
that the plaintiff “took the policy upon the faith” of the represen- 
tations made by the defendant. These representations were not 
merely expressions of opinions as to the meaning of the policy: 
On the contrary, the defendant, acting as its agent and assuming 
authority to speak for the insurance company, asserted without any 
qualification that when carbon oil was kept, as plaintiff was in the 
habit of keeping it, a single barrel at a time, it was unnecessary to 
mention the fact in the policy, or otherwise obtain the.consent of the 
company; that no notice is ever taken of it unless “itis kept in 
large quantity—say several hundred barrels. In that case, when it 
is wholesale, it should be mentioned; but, as long as it is kept, not 
more than a barrel in the store at a time, it is considered as general 
merchandise, and is not taken notice of in any other way.” Such 
was the language employed by defendant, evidently for the purpose 
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of dispelling any doubt that existed in the mind of the plaintiff, and 
inducing him to accept the policy and pay the premium; and, to 
that end at least, it was successful. What was said and done by de- 
fendant in the course of the transaction amounted to more than a 
positive assurance that the accepted meaning of the policy was as 
represented by him. In effect, if not in substance, his declarations 
were tantamount to a proposition on behalf of the company he as- 
sumed to represent, that, if the insurance was effected, it should be 
with the understanding that a barrel of carbon oil was included in 
and formed part of the insured stock of merchandise, without be- 
ing specially mentioned in the policy. The plaintiff doubtless so 
regarded his declarations, and relying thereon, as the jury has 
found, accepted the policy on the terms proposed, and thus con- 
cluded, as he believed, a valid contract of insurance, authorizing 
him to keep in stock, as he had theretofore done, a small quantity of 
carbon oil. It was not until after the property was destroyed that 
he was undeceived. He then discovered that, in consequence of de- 
fendant having exceeded his authority, he was without remedy 
against the company. Has he any remedy against the defendant, by 
whose unauthorized act he was placed in this false position? We 
think he has. If the president, or anyone duly authorized to rep- 
resent the company, had acted as defendant did, there could be no 
doubt as to its lability. Why should not the defendant be person- 
ally responsible, in like manner, for the consequences, if he, assuming 
to act for the company, overstepped the boundary of his authority 
and thereby misled the §plaintiff to his injury, whether intentional- 
ly or not? The only difference is, that in the latter the authority 
was self-assumed, while in the former it is actual; but that canno; 
be urged as a sufficient reason why plaintiff, who is blameless in both 
cases, should bear the loss in one and not in the other. As a general 
rule, “whenever a party undertakes to do any act as the agent of 
another, if he does not possess any authority from the principal 
therefor, or if he exceeds the authority delegated to him, he will be 
personally liable to the person with whom he is dealing for or on ac- 
count of his principal.” Story on Agency, 264. The same principle 
is regognized in Evans on Agency, 301; Whart. on Agency, 524; 2 
Smith’s Lead. Cases, 380, note; 1 Pars. on Cont., 67; and in numer- 
ous adjudicated cases, among which are Hampton vs. Speckenagel, 
9 S. & R., 212, 222; Layng vs. Stewart, 1 W. & S., 222, 226; 
McConn vs. Lady, 10 W. N. C., 493; Jefts vs. York, 10 Cush., 392; 
Baltzen Nicolay, 53 N. Y., 467. Ja the latter case, it is said, 





1883. ] Kroeger vs. Pitcairn. 495 


the reason why an agent is liable in damages to the person with 
whom he contracts, when he exceeds his authority, is that the 
party de: ling with him is deprived of any remedy upon the contract 
against the principal. The contract, though in form that of the 
principal, is not his in fact, and it is but just that the loss occa- 
sioned by there being no valid contract with him, should be borne 
by the agent who contracted for him without authority. In Layng 
vs. Stewart, supra, Mr. Justice Huston says: “It is not worth while 
to be learned on very plain matters. The cases cited show that 
if an agent goes beyond his authority and employs a person, his 
principal is not bound, and in such case the agent is bound.” 
The plaintiff in error, in McConn vs. Lady, supra, made a contract, 
believing he had authority to do so, and not intending to bind 
himself personally; the jury found he had no authority to make 
the contract as agent, and this court, in affirming the judgment, 
said: “It was a question of fact submitted to the jury whether 
the plaintiff in error had authority from the school board to make 
the contract as their agent. They found he had not. He was per- 
sonally liable whether he made the contract in his own name cr 
in the name of his alleged principal. It is a mistake to suppose 
that the only remedy was an action against him for the wrong. 
The party can elect to treat the agent as a principal in the contract.” 

The cases in which agents have been adjudged liable personally 
have sometimes been classified as follows, viz. :— 

First. Where the agent makes a false representation of his au- 
thority with intent to deceive. 

Second. Where, with knowledge of his want of authority, but 
without intending any fraud, he assumes to act as though he were 
fully authorized; and 

Third. Where he undertakes to act bona fide, believing he has au- 
thority, but in fact has none, as in the case of an agent acting un- 
der a forged power of attorney. 

As to cases fairly brought within either of the first two classes 
there cannot be any doubt as to the personal liability of the self- 
constituted agent; and his liability may be enforced either by an 
action on the case for deceit, or by electing to treat him as prin- 
cipal. While the liability of agents, in cases belonging to the third 
class, has sometimes been doubted, the weight of authority appears 
to be that they are also liable. In Story on Agency, the learned 
author, recognizing the undoubted liability of those belonging to the 
first two classes, says:— 
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“Another case may be put which may seem to admit of some 
doubt, and that is where the party undertakes to act as an agent 
for the principal bona fide, believing he has due authority, and 
therefore acts under an innocent mistake. In this last case, how- 
ever, the agent is held by law to be equally as responsible as he is 
in the two former cases, although he is guilty of no intentional 
fraud or moral turpitude. This whole doctrine proceeds upon a 
plain principle of justice; for every person so acting for another, by 
a natural, if not necessary implication, holds himself out as having 
competent authority to do the act, and he thereby draws the other 
party into a reciprocal engagement. If he has no such authority, 
and acts bona fide, still he does a wrong to the other party; and, 
if that wrong produces injury to the latter, owing to his confidence 
in the truth of an express or implied assertion of authority by the 
agent, it is perfectly just that he who makes such assertion should 
be personally responsible for the consequences, rather than that the 
injury should be borne by the other party who has been misled by 
it:” Story on Agency, 264. This principle is sustained by the au- 
thorities, here cited, among which is Smout vs. Ilberry, 10 Mees. & 
Wels., 1, 9. ’ 

Without pursuing the subject further, we are of opinion that, 
upon the facts established by the verdict, judgment should have 
been entered for the plaintiff on the question of law reserved. 

Judgment reversed, and judgment is now entered in favor of 
the plaintiff for $3,027.20, the amount found by the jury, with inter- 
est from January 20, 1882, the date of the verdict. 





Phenix Ins. Co. vs Welch. 


SUPREME COURT OF KANSAS. 


Error from Shawnee County. 


PHENIX INS. CO. 
vs. 
ORRIN T. WELCH. 
HOME INS. CO., OF NEW YORK, 


Us. 


ORRIN T. WELCH.* 


While the legislative power of the State is by the constitution vested in 
the Legislature, yet that body has authority to pass a law, whose operation 
is by its terms made to depend on a contingency, even though that con- 
tingency be some action on the part of the Legislature of another State. 

Section No. 17 of the act relating to insurance (Chap. 50, Comp. Laws 
1879) in so far as it provides that, when the laws of any other State im- 
pose upon the corporations of this State, applying to transact business 
within its limits, other and more onerous burdens and conditions than those 
prescribed by the general provisions of said chapter for corporations seek- 
ing to transact business in this State, the same burdens and conditions 
shall be imposed upon corporations from that State, applying to enter this, 
is a complete and absolute expression of the legislative will, and though 
its operation depends on the contingency of legislative action in other 
States, is not thereby rendered unconstitutional. 

The fees and charges required by said section are to be considered in the 
nature of licenses, and as such not subject to the constitutional provision 
ag to equality of taxation. 

The contingency named in said section arises when the laws of another 
State impose the additional burdens and conditions, and is not delayed 
until some corporation of this is ay subjected to such burdens and 
conditions. 


* Opinion filed May 29, 1883. 


The cases here reported were commenced in the District Court of 
this, Shawnee County. The judgment in that court being adverse 
to the wishes of the companies bringing them, they were appealed to 
the Supreme Court of the State. 


Constitutionality of our Retaliatory Laws. 
Brewer, J. 
The single question in this case is as to the constitutionality of 





£98 Report of Decisions. [July, 


what is known as the retaliatory section of our insurance law. That 
section reads as follows: — 


, - Whenever the existing or future laws of any other State or govern- 
ment shall require insurance companies, organized under the laws of 
this State, applying to do business by agencies in such other State or 
government, or of the agents thereof, any deposit or security in 
such State, for the protection of the policy-holders therein, or other- 
wise, or any payment for taxes, fines, penalties, certificates of author- 
ity, licenses, fees, or otherwise, greater than the amount required for 
such purposes from insurance companies of other States, by the 
then existing laws of this State, then and in every case all companies 
of such States or governments, establishing agencies in this State 
shall make the same deposit, for a like purpose, with the Superin- 
tendent of Insurance of this State, and pay to said Superintendent 
for taxes, fines, penalties, certificates of authority, licenses, fees, or 
otherwise, an amount equai to the amount of such charges and pay- 
ments imposed by the laws of such other State or government upon 
the companies of this State and the agents thereof. All insurance 
companies, partnerships and associations, organized under any for- 
eign government, engaged in the transaction of the business of in- 
surance in this State, as provided for in this act, shall annually, on or 
before the first day of March in each year, pay to the Superintendent 
of Insurance two per cent on all premiums received, in cash or 
otherwise, by their attorneys or agents in this State, during the 
year ending on the preceding 31st of December; which sum shall 
be paid, in addition to its other license fees, into the State treas- 
ury, for the insurance fund. In case of neglect or refusal by any 
company to pay said sum, the Superintendent of Insurance shall 
revoke the authority or license granted such company.” 

Its unconstitutionality is claimed upon two general propositions— 

First. That its vitality depends upon the legislation of some other 
State, and that it is therefore not in and of itself a complete ex- 
pression of the legislative will. Thus it makes the law of this State 
determined, not by what the Legislature itself says, but by the vary- 
ing enactments of other States. 

Second. It conflicts with the principle of equality of taxation, re- 
quired by section 1 of article 2 of the State constitution. 

Preliminary to an inquiry as to the constitutionality of this sec- 
tion, we remark that it is settled law, and now goes without saying 
that an act of the Legislature will not be declared unconstitutional 
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unless it is clearly in conflict with the organic instrument. All 
doubts will be resolved in favor of the validity of the law. Second, 
that there is a manifest justice and fairness in the law. Corpora- 
tions, created by other States, have no inherent right to enter this 
State and transact business. Each State may determine for itself 
what corporations of other States may transact business within its 
borders, and upon what conditions they may so transact business. 
(Paul v. Virgina, 8 Wallace, 168). Now, our insurance laws provide 
that insurance corporations of other States may enter into this 
State and transact business, upon certain limited conditions designed 
only to protect the citizens of this State against irresponsible and 
fraudulent organizations elsewhere. In other words, this State holds 
itself out to all other States of the Union as willing to meet them 
upon a basis of substantial freedom as to all insurance transactions. 
It couples, however, with this general extension of freedom, a pro- 
vision that if any other State shall by its laws hamper and_ restrict 
the privileges of corporations created under our laws, in the trans- 
action of insurance business within its borders, the same burdens 
and restrictions shall be imposed upon corporations of that State 
seeking to transact business with us. This provision is called in in- 
surance circles a retaliatory clause. It seems to us more justly to 
be deemed a provision for reciprocity. It say in effect, that while 
we welcome all insurance corporations of other States to the trans- 
action of business within our limits, we insist upon a like welcome 
elsewhere ; and that if other States shall attempt, directly or indi- 
rectly, to debar our corporations from the transaction of insurance 
business within their borders, we shall meet their corporations with 
the same restrictions and disability. It is in brief an appeal for 
comity ; a demand for equality. As such it is manifestly fair and 
just. It arouses no sense of injustice, and simply says to every other 
State inthe Union: We will meet on the basis of equality and 
comity, and will treat you as you treat us. 

With these preliminary observations, we pass to a consideration 
of the particular matters claimed to create an invalidity in section 1. 
Much discussion has prevailed as to the question how far a law must 
be complete when it passes from legislative action. In Barto v. 
Hinrod, 8 N. Y. 483, it appeared that the Legislature of New York 
passed an act establishing free schools, which provided that the 
electors should determine by ballot, at the ensuing annual election, 
whether such act should become a law or not, and it was held that 
such act was unconstitutional and void. The reason given was, that 
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by fhe constitution the Legislature is made the sole depository of 
legislative power ; that it must of itself determine absolutely and 
finally whether any proposed measure shall or shall not become a 
law, and that it cannot delegate such determination to any other 
officer, tribunal or body. 

This doctrine has been followed in many cases, and is invoked here 
to avoid the section in dispute. It is argued that our Legislature 
did not finally and absolutely determine what burden, whether it be 
called tax or license, shall be imposed upon the plaintiff as a con- 
dition of doing business in this State, but has left the matter open 
to the determinaticn of the Legislature of the State of New York. 
This subject is discussed by Cooley, in his Constitutional Limitations, 
pp- 117 and following, and the cases thereon cited in the notes. 

We do not deem it necessary to enter into a full discussion of the 
questicn, or determine whether, as to a similar statute, the ruling in 
Barto v. Himrod skould be followed. All that we deem necessary to 
decide is, that the Legislature may constitutionally pass a law whose 
operation is made to depend upon some contingency, and that the 
contingency named in this section is not such as to vitiate it. This 
distinction is indicated by the court-in its opinion in the case of 
Santo v. The State, 2 Iowa, 203, in these words : “ Now, if the people 
are to say whether or not an act shall become a law, they become, 
or are put in the place of, the law-maker. And here is the consti- 
tutional objection. Their will is not a contingency upon which cer- 
tain things are or are not to be done under the law, but it becomes 
the determining power whether such shall be the law or not.” Now, 
in this section is absolutely and finally prescribed the rule and 
measure of license. It is not left to the State Superintendent to de- 
termine what the rule shall be. His duty is simply to ascertain the 
facts, and apply the rule. He may not arbitrarily determine upon 
what conditions the plaintiff may enter this State: he can only en- 
force the condition which the Legisldture has imposed. It is true, 
the extent of those conditions may vary in different cases, but the 
rule to determine the variance is not left to his judgement, but is pre- 
scribed by the Legislature. 

Our laws abound in cases in which a statute is made dependent 
upon the action of some tribunal or body, or upon some other con- 
tingency, and is therefore practically dormant until such action 
takes place or contingency happens. The laws authorizing munici- 
palities to issue bonds are instances. They are almost universally 
made to depend upon the vote of the people of the municipality, and 
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until and unless such vote is had, the law is practizally dormant. Of 
a similar nature are the hedge-bounty laws, the herd laws, many of 
the statutes for the regulation of municipal governments, and others 
which might be named. This section, it is true, provides, that in 
certain contingencies higher burdens may be imposed upon some 
foreign insurance companies than upon others; but it defines the 
contingencies and prescribes the rule for fixing such higher burdens. 
But it is said that the contingency is the action of a Legislature of 
a foreign State; that in effect the section attempts to transfer the 
law of such foreign State to our own, and make it operative within 
our territorial limits. Not so. The section is the law of Kansas, en- 
forced solely within our limits, and, in enforcing it, the Superintend- 
ent is only obeying the mandate of the Legislature. True, the con- 
tingency is created by the action ofa foreign State, and the section 
refers the Superintendent to the legislation of that State to de- 
termine whether the contingency has arrived ; but this is not the 
only instance in which our legislation refers to that of other States, 
and in a certain sense makes that legislation of force here. As it is 
well said by the Supreme Court of Illinois, in a recent case decided 
by them, a case which is exactly in point with this, and in which 
the conclusion of the court accords with our own, the case of the 
Home Insurance Company v. Swigert : “Who has ever doubted 
the validity of that portion of our statute which declares that 
deeds executed without the State may be acknowledged before any 
one authorized to take such acknowledgments by the laws of the 
State or country in which they are made? Or who has ever 
questioned the constitutionality of that provision of our statute 
which makes all wills and testaments, made in a foreign State or 
country, binding and valid here, if executed and proven agreeably 
to the laws and usages of such foreign State or country, although 
not in accordance with our general law on the subject? And yet, 
in either of these cases, there is just as much reason for claiming 
that our Legislature has abdicated its legislative functions, and at- 
tempted to delegate its constitutional and legitimate powers to a 
foreign State or country, as there is that it has done or attempted 
to do so in the present case.” See also what is said by Chief Justice 
Redfield, in State v. Parker, 26 Vt. 357 : “One may find any number 
of cases in the legislation of Congress, where statutes have been 
made dependent upon the shifting character of the revenue laws, 
or the navigation laws, or commercial rules, edicts or restrictions 
of other countries. In some, perhaps, these laws are made by rep- 
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resentative bodies, or it may be by the people of these States ; 
and in others by the lords of the treasury, or the board of trade, 
or by the proclamation of the sovereign: and in all these cases no 
question can be made of the perfect legality of our acts of Congress 
being made dependent upon such contingencies. It is, in fact, the 
only possible mode of meeting them, unless Congress is kept con- 
stantly in session. The same is true of acts of Congress, by which 
power is vested in the President to levy troops or draw money from 
the public treasury, upon the contingency of a declaration or an 
act of war committed by some foreign State, empire, kingdom, 
prince or potentate.” In all these cases it is the law of the home 
government which is enforced, and the action of the foreign 
government only makes the contingency upon which the law be- 
comes operative. There is no difference in principle between such 
contingency and any other which may be provided for in the 
statute. In all such cases it is the duty of the officer charged with 
the execution of the law to inquire as to the facts, and ascertain 
whether the contingency named has arrived, and, if so, to enforce 
the mandate of his superior, the Legislature. We think, therefore, 
that the section is not obnoxious to the charge of unconstitution- 
ality on this: ground. 

Neither can the other reason be sustained. It matters not 
whether this charge upon the plaintiff is to be regarded in the 
nature of taxation or license. In neither case is it justly obnoxious 
to the charge of inequality, in the sense that would make it uncon- 
stitutional. The Legislature may classify for the purpose of taxa- 
tion or license, and when the classification is in its nature not 
arbitrary, but just and fair, there can be no constitutional objection 
to it. Thus, within the State, municipalities are classified by popu- 
lation, and the authorized rate of taxation is or may be very differ- 
ent in each. Her foreign insurance corporations are classified by 
the States from which they come, and when we consider the pur- 
poses of such classification, it cannot be held that there is any- 
thing arbitrary or unjust therein. But doubtless this charge is not 
to be considered as within the constitutional restrictions as to 
taxation, but rather in the nature of a license or condition of en- 
tering this State and transacting business within its limits, and as 
such its validity may be considered as settled by the case of the 
City of Leavenworth v. Booth, 15 Kas. 627. 

See, in addition to the authority from Lllnois, cited sup~a, the 
case of Goldsmith v. Inko, 62 Ga. 379. 
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One other point remains to be considered. It is insisted that as 
no Kansas insurance corporation has applied for admission to the 
State of New York, the contingency named in the section has not 
arisen. This we think is a mistake. The contingency named is not 
that New York is in fact imposing the extra burdens upon one of our 
corporations, but that the laws of that State provide for such extra 
burdens. Whenever those laws require it, then the contingency 
named in our statute has arisen. 

These are the only matters requiring notice, and in them appear- 
ing no error in the ruling of the district court, the judgment will be 
a‘lirmed. 

It is understood that the case immediately succeeding this on the 
docket, No. 2766, involves only the same questions, and therefore the 
same judgment of affirmance will be entered in that case, 

VALENTINE, J., concurring. 

Horton, C. J., dissenting. 
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SUPREME COURT OF THE UNITED STATES. 


Octoser Term, 1882. 


Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 


CONNECTICUT MUTUAL LIFE INS. CO., Plaint- 
iff in £rroer, 


vs, 


ANNA C. CUSHMAN, rue Sours Sinz Homesreap As- 


SOCIATION OF THE Crty OF CHICAGO, ET AL.* 


The statutes of Illinois relating to the redemption of mortgaged property from 
sales under decree of the Federal courts, examined. 


While the local law giving the right of redemption, first to the mortgagor, 
then to judgment creditors, is a rule of property obligatory upon the Federal 
court, it is competent for the latter by rules to prescribe the mode in which 
redemption from sales under its own decrees may be effected. 


The rule in the Circuit Court of the United States for the Northern District of 
Illinois requiring a judgment creditor to pay the redemption money to the 
clerk of that court and not to the officer holding the execution, sustained 
as being within the domain of practice, and not affecting the substantial 
right to redeem within the time fixed by the local statute. 


The Illinois statute of 1879, entitling the purchaser, in case of redemption, to 
receive interest upon his bid at the rate of eight per cent per annum (the 
previous law prescribing ten per cent,) is applicable to all decretal sales of 
mortgaged premises thereafter made, although the mortgage was given be- 
fore the passage of that statute. Such reduction in the rate of interest did 
not impair the obligation of the contract between mortgagor and mort- 
gagee, because the amendatory statute did not diminish the duty of the 
mortgagor to pay what he agreed to pay, or shorten the period of payment, 
or affect any remedy which the mortgagee had, by existing law, for the en- 
forcement of his contract. 

TT 

*Although not strictly an insurance case, the questions passed on by the court in this case 
have been deemed of sufficient interest to the companies as investors to warrant its introduc- 
tion in the JoukNAL.—Eb. INsuRANCE Law JOURNAL, 
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The purchaser at decretal sale is entitled to interest at the rate prescribed by 
statute when he purchased. The amendatory statute operated, proprio 
vigore, to change the rule of court previously fixing the rate at ten per 
cent. 


The existing laws with reference to which the mortgagor and mortgagee must 
be assumed to have contracted are those only which in their direct or neces- 
sary legal operation controlled or affected the obligations of their contract. 


Haran, J. 

The property involved in this suit is certain real estate in the city 
of Chicago, covered by a mortgage, executed January 29, 1870, by 
W. H. W. Cushman and wife, to secure the Connecticut Mutual Life 
Insurance Company in the payment of seventy-five thousand dollars, 
five years thereafter, with interest, payable semi-annually, at the rate 
of nine per cent per annum. The property was thereafter conveyed 
to W. H. Cushman, subject, however, to that mortgage. 

On the 12th day of December, 1877, the insurance company insti- 
tuted a suit for foreclosure, in which a final decree of sale was passed 
on the 14th day of July, 1879. The sale occurred on the 15th day 
of August, 1879, when the insurance company became the purchaser 
of various lots, into which the mortgaged premises had been sub- 
divided, at prices aggregating in amount the principal and interest 
of its debt—the latter being computed up to the decree at the rate 
stipulated in the mortgage, and thereafter at the statutory rate of 
six per cent per annum. The sale was duly confirmed by an order 
entered October 10, 1879. 

The property so sold was, as is claimed by appellee, subsequently 
redeemed within the time and in the mode prescribed in the 
rules established by the court below for the redemption of real es- 
tate from sales under decrees. 

But the contention of the insurance company is that those rules 
do not conform to the statutes of Illinois; that the latter, equally, 
as to the time within which, the persons by whom, and the mode 
in which, redemption may be effected, constitute a rule of prop- 
erty, obligatory as well upon the Federal Court as upon the courts 
of the State; and as the property sold was not redeemed in the 
particular mode prescribed by the local statutes, there was no 
effectual redemption, and, consequently, the company became en- 
titled to a deed at the expiration of the period fixed for the ex- 
ercise of the right of redemption. 

The Circuit Court was of opinion, and so adjudged, that the 
rights of the parties as to the mode of redemption were to be 
determined by its rules; and since there had been a substantial 
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compliance with them, the application by the company for a deed 
was overruled. From the final order denying that application the 
present appeal is prosecuted. 

It is necessary, at the threshold of the discussion, to ascertain in 
what particulars the statutes of Dlinois and the rules of the Federal 
Court differ in respect of the manner in which redemption may be 
accomplished. 

The local law, in force when the mortgage was given, provided that 
upon a sale of lands or tenements, under execution, the officer should 
give to the purchaser a certificate showing the property purchased, 
the sum paid therefor, or,if the plaintiff is the purchaser, the amount 
of his bid and the time when the purchaser (unless the property be 
redeemed as provided in the statute) will be entitled toadeed. A 
duplicate of such certificate, signed by the officer, is required to be 
filed by him in the office of the County Recorder within ten days 
from the sale. Within twelve months from the sale, the defendant, 
his heirs, executors, administrators, or grantees may redeem by pay- 
ing the purchaser, or the officer for his benefit, the sum bid by 
the former, with interest thereon at the rate of ten per cent per 
annum from date of sale. Whereupon the sale and certificate be- 
come null and void. After the expiration of twelve, and at any 
time before the expiration of fifteen months from the sale, a judg- 
ment creditor (even one who became such after the expiration of 
twelve months from the sale, Phillips vs. Demoss, 14 IIl., 413) may 
redeem by suing out execution, placing the same in the hands of 
the proper officer (whose duty is to indorse thereon a levy upon 
the property to be redeemed), and by paying to such officer, for 
the use of the purchaser, his executors, administrators, or assigns, 
the amount for which the premises were sold, with interest at the 
rate of ten per cent per annum from the date of sale. The officer, 
having filed in the County Recorder's office a certificate of the re- 
demption by such judgment creditor, is required to advertise and 
offer the property for sale under the execution. The judgment cred- 
itor, thus redeeming the property, is considered as having bid at the 
execution sale the amount of the redemption money paid by him 
with interest from the date of redemption to the day of sale. Ifno 
larger bid is offered, the property is struck off and sold to such judg- 
ment creditor, who becomes entitled to a deed. 

The statute provides that the whole or a part of any lands sold un- 
der execution may be redeemed by a judgment creditor in the like 
distin¢t quantities or parcels in which the same are sold ; also, if 
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there be no redemption within the time prescribed, that the pur- 
chaser is entitled to a deed; further, that “lands sold under and by 
virtue of any decree of a court of equity for the sale of mortgaged 
lands” may be redeemed by the mortgagor, his heirs, executors, ad- 
ministrators, or grantees, and by judgment creditors, in the same 
manner as is prescribed for the redemption by such parties, respect- 
ively, of lands sold under executions at law. 

By a subsequent act in force July 1, 1879, the foregoing stat- 
utes were amended so as to require the party redeeming to pay 
the amount going to the purchaser with interest at the rate of only 
eight per cent per annum. 

In Brine vs. Insurance Cov., 96 U. S., 627, it is decided—reversing 
the practice which had obtained for many years in the Circuit Court 
of the United States sitting in equity in Ilinois—that the State law 
giving to a mortgagor of real estate the privilege, within twelve 
months after a decree of foreclosure, and to his judgment creditors 
within three months thereafter, of redeeming the premises, is a sub- 
stantial right, and constitutes a rule of property, to which the Cir- 
cuit Court must conform. 

In anticipation, however, of the difficulties which might attend 
exact conformity, in every case, to the local statutes, the court, in 
the Brine case, said: “It is not necessary, as has been repeatedly 
said in this court, that the form or mode of securing a right like this 
should follow precisely that prescribed by the statute. If the right 
is substantially preserved or secured, it may be done by such suita- 
ble methods as the fiexibility of chancery proceedings will enable the 
court to adopt, and which are most in conformity with the practice 
of the court.” 

The decision in that case doubtless suggested to the Circuit Court 
the necessity of adopting definite rules in relation to redemptions 
from sales under its own decrees. Hence the rules to which refer- 
ence has already been made. They were established by an order of 
court entered July 11, 1878. 

As the determination of the present case depends upon their con- 
struction and effect, those rules are given in full in the margin.* 


* “ Ordered, That the following rules be entered in regard to the redemption 
of property from sales under decrees in chancery in this court :— 

“First, That whenever any real estate is sold by a master in chancery, 
special commissioner, or other officer ef this court, by virtue of any decree of 
foreclosure of mortgage or vendor’s lien, or mechanic’s lien, or for the payment 
of money, the master in chancery, or officer making such sale, shall, instead of 
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On the third day of November, 1880—these rules being in force, 
and no redemption having been made by the mortgagor or by any- 
one claiming under, him—a judgment by confession on a warrant of 
attorney was entered in the court below for $10,150 in favor of Hen- 
ry S. Monroe against W. H. Cushman, the grantee of the mortgagor. 
An execution on that judgment, sued out November 9, 1880, was 
placed in the hands of the marshal of the United States for the 
Northern District of Illinois, who indorsed thereon a levy, as of that 
date, on a portion of the lots purchased by the insurance company. 
Monroe, on the succeeding day, deposited with the clerk of the Fed- 
eral Court the sum of $12,741.95, which covered as well the aggre- 
gate amount of principal and interest, as the commissions and fees 


executing a deed for the property so sold, give to the purchaser a certificate 
describing the premises purchased by him, showing the amount paid therefor, 
or, if purchased by the complainant, in whose favor the decree is made, the 
amount of his bid, and that such purchaser will be entitled to a deed of the 
property so purchased, on the expiration of fifteen months from the date of 
said sale, unless said property shall have been duly redeemed. 

** Second, It shall be the duty of the master in chancery, or other officer 
making such sale, to report the same to the court within ten days from the 
day of the making thereof, unless time for filing said report shall be extended 
by the court, which report shall be confirmed as a matter of course, unless ob- 
jections to said sale are filed within twenty days after said report is required 
to be filed. 

“Third. Any defendant in the suit in which such decree is rendered, his 
heirs, administrators,*or assigns, or any person interested through or under 
the defendant in the premises so sold, may, within twelve months from 
said sale, redeem the real estate so sold by paying to the purchaser there- ° 
of, his heirs, executors, or assigns, or to the clerk of this court for the 
benefit of such purchaser, his executors, administrators, or assigns, the sum 
of money for which said premises were sold or bid off, with interest at the 
rate of ten per cent per annum from the date of such sale, and in case 
such redemption is made by payment of the money to the clerk, the person so 
redeeming shall also pay an additional sum of one percent on the amount so 
paid in as the clerk’s fee for receiving and disbursing said redemption, and the 
clerk, on receiving said redemption money, shall at once deposit the same in 
the registry of his court and file a certificate among the papers in the cause 
in which said decree was entered, stating that said real estate, has been re- 
deemed. 

“¢ Fourth. If property sold under any decree of this court shall not be re- 
deemed by the defendant or defendants in the decree, or some persons claim- 
ing by, through or under him or them, within twelve months from the date of 
said sale, then any creditor of the debtor defendant, or defendants, in such 
decree who holds a decree or judgment in full force, and on which he is enti- 
tled to execution against such debtor defendant, o1 defendants, may redeem 
said property after the expiration of twelve months and before the expiration 
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allowed to the clerk. R.S., § 828. Thereupon, on the next day, the 
clerk, under his hand and seal of office, issued a certificate of re- 
demption for the lots so levied on. 

On November 15, 1880—on which day, according to the rule es- 
tablished by the Supreme Court of Illinois, the additional three 
months given to judgment creditors expired, Roan vs. Rohrer, 72 
Ill, 583; Protection Life Ins. Co., 81 ib., 89—Robert D. Fowler, 
assignee of Monroe’s judgment and of his interest in the levy and 
redemption that had been made, deposited with the clerk of the 
Federal Court the further sum of $62,037.01 for the redemption 
of certain others of the lots purchased by the company. That sum 


of fifteen months, in the following manner: Such creditor shall sue out an ex- 
ecution on his decree or judgment, and place the same in the hands of the 
proper officer to execute, who shall thereupon indorse on such execution a levy 
on the property which is to be redeemed, and thereupon the person desiring to 
make such redemption shall pay to the holder of such certificate, or to the 
clerk of this court, the amount for which the premises to be redeemed were 
sold, with interest at the rate of ten per cent per annum from the date of such 
sale, and if the redemption is made by the payment of the money to the clerk, 
there shall also be paid the additional sum of one per cent on the amount of 
money so paid to redeem, as the clerk’s fee for receiving and disbursing said 
redemption money. And the clerk shall at once pay said money into the regis- 
try of the court for the use of the person entitled thereto, and give a receipt 
for said sum to the person making such redemption. 

* And the elerk of this court shall thereupon make and file in the office of the 

_Tecorder of the county where said premises are situate, a certificate of such re- 
demption, and the oflicer in whose hands said execution shall have been placed, 
and who shall have made said levy, shall proceed in the manner required by the 
twentieth and twenty-first sections of chapter seventy-seven of the Revised Stat- 
utes of Illinois, entitled, Judgments, decrees and executions.’ After the first re- 
demption, made as aforesaid, any other judgment or decree creditor who shall 
have the right under the laws of this State to redeem said premises from the 
first redeeming judgment or decree creditor may apply to this court for leave 
to redeem said premises from the creditor first redeeming the same, and the 
court will make such order in regard to further redemption as the rights 
of the parties under the law shall seem to require. 

“Fifth. In all eases when the master in chancery or any other special or 
general officer of this court is required to make sale of real estate under any 
decree or order of this court in any chancery suit, notice of the time and place 
of such sale shall be given by publication in some newspaper of general circu- 
lation published in the county where said real estate is situated, and in case 
there is no such newspaper published in such county, then such publication 
shall be made in one of the newspapers hereafter named, published in the city 
of Chicago, such publication to be made as often as once each week for three 
successive weeks, aud the first publication shall be at least twenty days before 
the day fixed for such sale.’ 
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covered the latter’s bid for those lots, with interest at eight per 
cent. A certificate of redemption covering such lots was issued on 
the day of Fowler’s deposit. The marshal, on November 16, 1880, 
advertised for the sale, on the 8th day of December, 1880, of all 
the lots sought to be redeemed under the Monroe judgment and 
execution. The record does not show the indorsement of any ad- 
ditional levy beyond that made November 9, 1880. The sale oc- 
curred as advertised, Fowler becoming the purchaser of all the 
lots embraced in the two certificates of November 10 and Novem- 
ber 15, at a sum equal to the amount of the sums deposited, with 
interest at the rate of eight per cent per annum from the date of 
such deposits. No money was paid to the marshal, and none to 
any other officer, except that deposited with the clerk, who, as 
required by the act of Congress and the rules in question, placed it 
in the registry of the court. 

It will have been observed that the rules established by the Fed- 
eral Court differ from the provisions of the local statutes in this, 
that by the former the redemption money in all cases is required to 
be paid to the holder of the certificate or to the clerk of the court, 
whereas by the latter, in the case of redemption by a judgment cred- 
itor, the money must be paid to the officer having the execution. In 
no case do the rules of the Federal Court provide for payment either 
to the master or other officer who conducted the decretal sale or to 
the officer holding the execution of the judgment creditor. 


However this difference may be regarded in tke courts of Illinois 
when administering the statutes by which they are created and their 
jurisdiction defined and limited (Littler vs. The People, etc., 43 IIL, 
188; Stone vs. Gardner, 20 ib., 309; Durley vs. Davis, 69 ib., 134), 
we entertain no doubt of the power of the Federal Court to adopt its 
own modes or methods for the enforcement of the right of redemp- 
tion given by the local law. The substantial right given, first, to 
mortgagors, their representatives and grantees, and then to the judg- 
ment creditors of such mortgagors or their grantees, was to redeem 
the property sold within the time specified. Whether the redemp- 
tion is by the one or the other class, the money is for the benefit of 
the purchaser at the decretal sale. When the amount going to him 
is secured by payment into the hands of some responsible officer, the 
object of the law, both as respects the purchaser at the decretal sale 
and the party redeeming, is fully attained. Redemption is effected 
when, by payment of the redemption money into proper hands, the 
purchase at the decretal sale is annulled, and the way opened for 
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another sale. The Federal Court, as indicated by its rules, preferred 
that the money, if not paid directly to the purchaser, should, by 
payment through its clerk, come directly under its control. for the 
benefit of the purchaser. Where the sale of mortgaged premises is 
under a decree of the Federal Court, and the execution of the judg- 
ment creditor, who seeks to redeem, is from a State Court, there is 
an evident propriety in requiring the money going to the purchaser 
at the decretal sale to be paid through the clerk of the Federal Court 
into its registry. The necessity for such a regulation is not so urgent 
where the judgment creditor’s execution is from the Federal Court; 
but we perceive no objection to extending the regulation to that class 
of cases. Under the operation of the rules in question the records of 
the Federal Court will, in all cases, show whether the right of the 
purchaser to a deed has been defeated by redemption. Can it be 
said that the mode prescribed by the Federal Court for securing the 
money going to the purchaser impairs his substantial rights? Is he 
less secure than he would be if the money is paid to the officer hay- 
ing the execution? Clearly not. The substantial right given by the 
statute to the purchaser is that the redemption money be secured to 
him before the benefit of his purchase is taken away, and the sub- 
stantial right given to the party redeeming is that the redemption 
become complete and effectual upon his payment of the required 
amount. The particular mode in which the money is paid or secured 
by the latter for the benefit of the former is not of the substance of 
the rights of either. The mode or manner of payment belongs, so 
far as the Federal Court is concerned, to the domain of practice, the 
power to regulate which, in harmony with the laws of the United 
States and the rules of this court, as might be necessary and conven- 
ient for the administration of justice, is expressly given by the stat- 
ute to the circuit courts. R.S., § 918. 

In the conclusions thus indicated we are only giving effect to 
former decisions. In Brine vs. Insurance Co., supra, it was, as we 
have seen, distinctly ruled, touching these local statutes, that the 
Federal Court—preserving substantially the right of redemption— 
could pursue its own forms and modes for securing such right. The 
same doctrine, in effect, is announced in Allis vs. Insurance Co., 97 
U.S., 144. That case arose under a statute of Minnesota which al- 
lowed the defendant in a foreclosure proceeding to redeem within 
twelve months after the confirmation of the sale. The decree or- 
dered the master, on making sale, to deliver to the purchaser a cer- 
tificate, stating that unless the property be redeemed within twelve 
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months after the sale, he would be entitled to a deed. This depart- 
ure from the letter of the statute was held not to be material, since 
substantial effect was given to the right to redeem within one year. 
The court said: “ In the State courts, where the practice undoubted- 
ly is to report the sale at once for confirmation, the time begins to 
run from that confirmation. But if in the Federal Court the practice 
is to make the final confirmation and deed at the same time, it is 
a necessity that the time allowed for redemption shall precede the 
deed of confirmation. There is here a substantial recognition of 
the right to redeem within twelve months.” It results that the ob- 
jection taken to the rules established by the court below must be 
overruled. 

The next question to be examined is whether there could be an 
effectual redemption except by payment of the amount bid, with 
interest at ten per cent, the rate prescribed by statute at the date 
of the mortgage. Redemption was made upon the basis of the 
amendatory act of 1879 reducing the rate of interest, in such cases, 
to eight per cent. The contention of the company’s counsel is that 
that act cannot be applied without impairing the obligation of its 
contract. What was that contract? In what did its obligation con- 
sist? By the contract between the mortgagor and mortgagee, the 
former became bound to pay, within a certain time, the mortgage 
debt, with the stipulated interest of nine per cent up to the final de- 
cree, if one was obtained, and with six per cent thereafter as pre- 
scribed by statute when the mortgage was given. R. S. IL, 1874, p. 
614. Certainly the obligation of that contract was not impaired by 
the act of 1879, for it did not diminish the duty of the mortgagor to 
pay what he agreed to pay, or shorten the period of payment, or in- 
terfere with or take away any remedy which the mortgagee had, by 
existing law, for the enforcement of its contract. 

The statute, in force when the mortgage was executed, prescribing 
the rate of interest which the amount paid or bid by the purchaser 
should bear, as between him and the party seeking to redeem, had no 
relation to the obligation of the contract between the mortgagor and 
the mortgagee. The mortgagor might, perhaps, have claimed that 
his statutory right to redeem could not be burdened by an increased 
rate of interest beyond that prescribed by statute at the time he exe- 
cuted the mortgage. But, as to the mortgagee, the obligation of the 
contract was fully met when it received what the mortgage and 
statute, in force when the mortgage was executed, entitled it to de- 
mand. The rights which the purchaser at the decretal sale, if one 
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was had, was not of the essence of the mortgage contract, but de- 
pended wholly upon the law in force when the sale occurred. The 
company ceased to be a mortgagee when its debt was merged in the 
decree, or, at least, when the sale occurred. Thenceforward its in- 
terest in the property was as purchaser, not as mortgagee. And to 
require it, as purchaser, to conform to the terms for the redemption 
of the property as prescribed by statute at the time of the purchase, 
does not, in any legal sense, impair the obligation of its contract as 
mortgagee. It assumed the position of a purchaser subject, neces- 
sarily, to the law then in force defining the rights of purchasers. 

But it is insisted that the value of the mortgage contract was im- 
paired by a subsequent law reducing the interest to be paid to a pur- 
chaser at decretal sale ; this, upon the assumption that the proba- 
bility of the debt being satisfied by the decretal sale of the property 
was lessened by reducing the interest which any purchaser could 
realize on his bid in the event of redemption. In other words, the 
reduction by a subsequent statute of the interest to be paid to the 
purchaser would, it is argued, necessarily tend to lessen the number 
of bidders seeking investments, and thereby injuriously affect the 
value of the mortgage security. 

In support of this proposition counsel cite several decisions of this 
court in which it is ruled that the objection to a law, as impairing 
the obligation of a contract, does not. depend upon the extent of 
the change it affects; that the laws in existence when a contract is 
made, including those which affect their validity, construction, dis- 
charge and enforcement, enter into and form a part of it, measuring 
the obligation to be performed by one party, and the rights ac- 
quired by the other; and that one of the tests that a contract has 
been impaired is that its value has been diminished, when the 
constitution prohibits any impairment at all of its obligation. 
Green vs. Biddle, 8 Wheat., 1; McCracken vs. Hayward, 2 How., 
612; Planters’ Bank vs. Sharp, 6 ib., 327; Edwards vs. Kearsey, 96 
U.S., 601. 

These decisions clearly have no application te» the case now be- 
fore the court. The laws with reference to which the parties must 
be assumed to have contracted, when the mortgage was executed, 
were those which in their direct or necessary legal operation con- 
trolled or afiected the obligations of such contract. We have seen 
that no reduction of the rate of interest, as between the pur- 
chaser of mortgaged property at decretal sale and the party en- 
titled to redeem, affected, or could possibly affect, the right of the. 
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insurance company to receive, or the duty of the mortgagor to pay, 
the entire mortgage debt, with interest, as stipulated in the mort- 
gage up to the decree of sale. And the result of the sale in this 
case shows that the company, as mortgagor, has received all that 
it was entitled to demand. The reduction of the rate of interest by 
the act of 1879 was by way of relief to the mortgagor and his 
judgment creditors, and in no sense an injury to the mortgagee. 
When that act was passed there was no person to answer the de- 
scription or to claim the rights of a purchaser; consequently, no 
existing rights were thereby impaired. That the reduction of in- 
terest to be paid to the purchaser would lessen the probable num. 
ber of bidders at the decretal sale, and thereby diminish the chances 
of the property bringing the mortgage debt, are plainly contin- 
gencies that might never have arisen. They could not occur unless 
there was a decretal sale, nor unless the mortgagee became the pur- 
chaser; and are too remote to justify the conclusion, as matter of 
law, that such legislation affected the value of the mortgage con- 
tract. 

One other point remains to be considered. It is said that the 
rules of the Circuit Court requiring payment to the purchaser of 


interest at the rate of ten per cent, were never modified by any 
order. The court below, we suppose, proceeded upon the ground 
that the interest to be paid to the purchaser by the party redeeming 
was of the substance of the rights of both; consequently that the 
change, in that respect, made by the State law prior to the decretal 
sale proprio vigore, effected a modification of the rule without a 


formal order. 
In that view we concur. 
For the reasons given the decree below should be affirmed, and it 


is so ordered. 
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COURT OF APPEALS OF NEW YORK. 


THE PEOPLE OF THE STATE of NEW YORK, 
Appellants. 


vs. 


FIRE ASSOCIATION, of Paraneteni, Re- 


spondent.* 


* Decision rendered May 1, 1883 


The Legislature enacted ‘that aninsurance corporation in another State seeking 
to do business in New York, should pay the same fines, penalties, taxes, ete. 
as were exacted of New York companies by the State of its origin. 

Held, that the legislation was not an unlawful delegation of authority to the 
Legislature of another State. The law was complete in itself, ané simply 
dependent on a contingency for its enforcement. 


The Legislature has a right to fix a fine dependent on the extrinsic act of an- 
other State to determine its amount. The operation of alaw may properly 
be madejto depend on a future contingency, and to follow the changes of 
legislation in another State. 

Such reciprocal legislation‘is not a violation of the Federal Constitution which 
prohibits a State from denying to any person the equal protection of its laws. 


Foreign corporations have not the rights of individuals to come within the 
State, except with its consent and upon its terms. 


The provision in the State Constitution requiring that any law which continues 
or revives a tax, shall state the amount and its object, and that it shall not 
be sufficient to refer to any other law to fix such tax, does not relate to a 
tax imposed on a foreign insurance company. 


Leste W. Russert, Attorney-General, for Appellants. 
Joserx H. Cuoate, for Respondent. 


Fincu, J. 
The legislation of the State relating to foreign insurance companies 
is challenged on this appeal as a violation of constitutional right. The 
act of 1875 (chap. 60), in substance provides, that an insurance cor- 
poration of another State, seeking to do business here, shall pay t 





516 Report of Decisions. [July, 


the Superintendent of the Insurance Department for taxes, fines, 
penalties, certificates of authority, license fees and otherwise, an 
amount equal to that imposed by the State of its origin upon com- 
panies of this State seeking to do business there when such amount 
charged is greater than our own. The evident purpose of the act is 
to treat the corporations of another State seeking to transact busi- 
ness here precisely as such other State should treat our own cor- 
porations seeking to do business there. It rests upon the idea that 
the comity due from one State to another is not required to be more 
than equal and reciprocal, and what is wholly matter of privilege may 
be granted or withheld upon conditions. 

This legislation is assailed, first, upon the ground that it is an un- 
lawful delegation of the legislative power, and the General Term 
have so held upon the authority of Barto vs. Himrod (8 N. Y., 
483). We do not-think that case at ull decisive of this. What was 
there denominated the school law came from the hands of the Legis- 
lature, not as a law, but as a proposition. Whether it should be a 
law or not was precisely the question submitted to the popular vote. 
The Legislature proposed the law, but left it to the People to enact. 
The process carried out and applied to all bills would have resulted 
in a complete abdication by the Senate and Assembly of their au- 
thority and functions. Instead of making laws they wou'd simply 
have suggested them, reported them, for consideration, but left the 
judgment upon them, the determination of their expediency and wis- 
dom, to an authority outside of their own. As to the school law, the 
People were made the Legislature, and left to decide whether the 
bill proposed should or should not become a law. This court held 
that the Legislature, under the constitution, could not so delegate 
its power, but was bound to determine for itself the expediency of 
the measure, and either enact or reject it. But nothing in that deci- 
sion denied to the Legislature the right to pass alaw whose operation 
might depend upon, or be affected by a future contingency. The 
opinions expressly conceded the existence of such power. It was not 
denied that a valid statute may be passed to take effect upon the hap- 
pening of some future event, certain or uncertain. And this was 
said as to the character of such event, viz.; “the event or change of 
circumstances on which 4 law may be made to take effect must be 
such as, in the judgment of the Legislature, affects the expediency of 
the law ; an event on which the expediency of the law in the judg- 
ment of the law-makers depends. On this question of expediency the 
Legislature must exercise its own judgment definitively and finally.” 
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The statute before us fully answers this description. It came from 
the hands of the Legislature a complete and perfect law, having at 
once a binding force of its own, and dependent upon no additional 
consent or action for its vitality and existence. The question of ex- 
pediency involved in it was not delegated to any other tribunal, but 
settled definitively and finally by the Legislature itself. It determined 
as a conclusion proper and expedient, that foreign insurance com- 
panies, as the price of admission to our territory, should pay in taxes, 
license fees and the like precisely what the States which created 
them should impose upon our companies in excess of our usual rates 
as the price of admission to the foreign territory. That was the 
whole question involved. Nothing else in the proposed law remained 
to be settled as expedient or otherwise, and that question the Legis- 
lature determined for itself, upon its own reasons and its sole re- 
sponsibility. Neither the law nor its expediency depended upon the 
legislation of another State. It remained the law and its expediency 
was the same, whether other States legislated or nct. If they did, the 
contingency arose which the law stood ready to meet ; if they did 
not, it remained none the less the law, although no fact occurred to 
set it in operation. This court has steadily declined to push the 
doctrine of Barto vs. Himrod, beyond the point which it decided. 
In Bank of Rome vs. Village of Rome (18 N. Y., 39), we sustained, 
as constitutional an act conferring upon municipal authorities cer- 
tain powers not to be exercised until the act had been approved by 
two thirds of the tax-payers. The distinction taken was that the 
law took effect immediately, and conferred the necessary power, but 
did not compel the village to act under it unless the tax-payers so 
determined. The law was complete, although its operation depended 
upon a contingency, which might or might not happen. A similar 
distinction was taken in other cases. (Starin vs. Town of Genoa, 23. 
N. Y., 489 ; Bank of Chenango vs. Brown, 26 N. Y., 467 ; Clarke vs. 
City of Rochester, 28, N. Y., 605.) While there were differences of 
opinion in these cases as to the precise grounds which distinguished 
them from Barto vs. Himrod, there was an entire concurrence in 
the construction put upon the latter case, a construction which makes 
it inapplicable to the statute under consideration. 

But it is argued that this act offends, although not in the same 
manner as the school law, by leaving the amount of the tax or fine 
to the legislative discretion of another State. The argument is that 
the nature of the attempted legislation is vicious; that what the 
amount of a tax, fine, penalty or license, shall be is essentially the 
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direct and immediate effect of statutory enactment ; that the act in 
question does not determine it ; that it remits it to the Legislature 
of another State by its enactments to create or change the tax. 
Authority for this criticism is found in a decision in Alabama ; (Clark 
& Murrell vs. The Port of Mpbile, 10 Ins. Law Journal), and in one 
in Indiana (id., 361). But the whole argument rests on the single 
point that the amount of the tax or fine imposed is not definitely 
fixed by the terms of the statute, but depends above a certain rate 
upon foreign legislation. Is it true that a fine or tax cannot be im- 
posed unless its amount be stated in the law? And that, if left to 
be determined by some other tribunal, thereby the legislative power 
has been delegated? Laws define a multitude of forbidden acts aud 
impose fines and penalties not exceeding certain amounts, but below 
those amounts left wholly uncertain, and committed to the discretion 
and judgment of judicial officers or tribunals. It is quite certain- 
therefore, that the Legislature does not abdicate its functions and 
delegate its authority when it imposes a fine or penalty witho ut it 
self fixing the amount, or when it leaves it to be fixed by some other 
tribunal. But in the statute before us nothing is left to anybody's 
discretion. That is certain which can be rendered certain, and the 
act fixes the fine or penalty by reference to an extrinsic fact which 
determines its amount in excess of a fixed and established rate. Be- 
cause that extrinsic fact is the legislation of another State, it does not 
follow that the legislative discretion of such other State is in any 
manner substituted for our own. The opinion in the case decided 
in Alabama turns upon what appears to us to be this error. It asserts 
that the law of which it speaks “ authorizes in effect the Legislature 
of Mississippi, speaking through its statutes, which are the subjects 
of extrinsic proof and not of judicial knowledge in our courts, to 
fix by law the amount which the treasurer of Alabama shall demand 
of appellants as a license tax to do business in this State.” A similar 
inference from our own statute is pressed upon us in the case at bar. 
But if, when our statute was passed, there had been in existence a 
law of Pennsylvania, imposing upon New York companies a license 
fee of three per cent, and because of that fact our Legislature had 
enacted that all Pennsylvania companies should pay a license fee of 
three per cent, would that law have been a delegation of legislative 
authority to the State of Pennsylvania? Most clearly not, although 
the fact of the foreign law lay at the foundation of our legislative 
judgment and discretion. And if, within a month, the foreign law 
changed the impost to four per cent, and our own Legislature, again 
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ascertaining the fact, and because of it, should change our tax to four 
per cent, would that be Pennsylvania legislation, and not our own? 
And what would be certainly constitutional if done seriatim, by seve- 
ral and separate acts, does it become unconstitutional when the same 
precise and identical result founded upon exactly the same legislative 
discretion, is accomplished by one? If so,a grave constitutional 
question is made to turn upon the bare form instead of the substance 
of legislative action. It seems to us that the whole difficulty arises 
from a failure to regard the foreign law, relatively to our own legis- 
lation, as simply and purely an extrinsic and contingent fact. Such 
fact, like any other, may justly influence, and even occasion legislative 
action, without at all changing its nature, destroying its discretion, 
or abridging its duties or its judgment. Most laws are made to meet 
future facts. They are complete when passed, but sleep until the 
contingency contemplated sets them in operation. A law which de- 
fines and punishes murder is none the less complete and authoritative 
although no murder be committed, and so the contingency it was 
framed to meet does not occur. Such contingency may sometimes 
be, instead of a certain and definite fact, one which is variable and 
changeable. The legisiation suited to such a fact and adopted to 
such a future emergency may properly recognize its movable character 
and be itself made flexible to the changing emergency, and this very 
characteristic is the product of legislative will and discretion rather 
than a. surrender of it. Ifa foreign nation should impose upon 
American shipping onerous and severe harbor dues, with a view of 
crippling our commerce and gaining for itself our carrying trade, 
and because of this Congress should pass an act imposing upon thé 
vessels of such nation coming into our ports, such and the sume 
harbor dues as by their laws should be at the time charged upon our 
shipping, the act would be one of retaliation ; deliberately intended 
to operate according to the measure of the foreign law, treated as 
an existing or contingent fact ; but could not justly be said to amount 
to an abdication by Congress of its legislative discretion and 
judgment. 

Possibly we may get nearer to the ultimate point of the objection 
urged. That would seem to be, that while the Legislature might, by 
a series of separate acts, each passed because of a then existing for- 
eign law, follow its changes, yet it cannot do so by one act which 
adopts and enacts such future and contingent mutations. This doc- 
trine requires us to hold that a law, so framed as to follow and rec- 
ognize the changes of foreign legislation, and thereby incorporate 
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such changes into its own operation, is a delegation of the legis- 
lative power and therefore inadmissible. We have found no au- 
thority for such a broad and general proposition. What has been 
said upon the subject is to the contrary, except perhaps inferentially 
by the ruling in specific cases. In State vs. Parker (26. Verm. 365), 
the general subject was discussed and it was said, “if the operation 
of a law may fairly be made to depend upon a future contingency, 
then it makes no essential difference what is the nature of the con- 
tingency, so it be an equal and a far one, a moral and legal one, 
not opposed to sound policy and so far connected with the object 
of the statute as not to be a mere idle and arbitrary one.” And 
it was added: “ one may find any number of cases in the legislation 
of Congress where statutes have been made dependent upon the 
shifting character of the revenue laws, or the navigation laws, or com- 
mercial rules, edicts, or restrictions of other countries.” How true 
this is, and how dangerous would be a denial of the power to legis- 
late in such manner, may be made more apparent by examples. The 
non-intercourse acts of the three years beginning with 1809, were 
made in terms dependent upon the action of France and England 
towards this country, and were to be revived or revoked according 
to the course of the foreign law, the effect of which was to be deter- 
mined by the President and declared by his proclamation. This in- 
stance is cited in Bull vs. Read (13 Grattan, 90) as a law depending 
upon an uncertain future contingency, and an objection taken in the 
Federal courts that the power of legislation was transferred to the 
President was disregarded. (Cargo of Brig Aurora vs. U.%., 7 
Cranch, 386). In Bank of Michigan vs. Williams (7 Wend., 540) it 
appeared that by the ordinance of Congress passed in 1787, the 
Governor and Judges of the Northwestern Territory were authorized 
to adopt and publish in the district such laws of the original States, 
both civil and criminal, as might be necessary and best suited to the 
circumstances of the district. In 1805, Michigan was made a separ- 
ate territory with a government in ali respects similar “to that pro- 
vided for in the Northwestern Territory.” Under this legislation it 
was held that the Governor and Judges of Michigan could legally in- 
corporate a banking institution. The duty of making laws for the 
Territory was saved only to the national legislature by its power of 
disapproval. Congress has legislative power over the formation and 
procedure of the Federal Judiciary. It is provided (§ 914, U.S. 
Rev. St.) that the practice, pleadings, and forms and modes of pro- 
ceedings in civil causes other than equity and admiralty causes, in 
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the circuit and district courts shall conform as near as may be to 
those existing at the time in like causes in the courts of record of 
the State within which such circuit and district courts are held. And 
more specifically it is ordained that jurors to serve in the Ferderal 
courts shall have the same qualifications and be entitled to the same 
exemptions, and shall be designated by ballot, lot, or otherwise ac- 
cording to the mode of forming such juries then practiced in the 
State courts. Coming to our own legislation, we notice that affi- 
davits taken in another State may be effectual here if taken before 
any officer authorized by the laws of such State to take affidavits. 
(3. R. I. 6th Ed. p. 657. § 27.) A deed may-be recorded or read in 
evidence in this State when made by a person residing without the 
State, and in some other State or Territory if proved or acknowledged 
before any officer “authorized by the laws thereof” to take the proof 
and acknowledgments of deeds. (2 R. S. 6th Ed. p. 1140 § 5.) 
And wills of personal estate, duly executed by persons residing out 
of this State, “according to the laws of the State or country in 
which the same were made,” may be proved and established and 
become valid and effectual here. These illustrations are not strict- 
ly analogous, but they tend to show how a law may be made to 
fit a changing event, follow it, and adjust itself to it, through a 
series of future mutations, and those, too, made by foreign legisla- 
tion or the voluntary action of other bodies ; and they indicate also 
the danger of forbidding such discretion. But it is said the doctrine 
thus asserted would permit one State to adopt the law of another 
State, together with its future changes by one sweeping enactment ; 
and for example, that New York might enact that the rate of in- 
terest here for the loan of money should be such, and the same as 
that which should be from time to time prescribed by the law of 
Maine. These are seeming, but in reality false analogies. They are 
pure cases of an abdication of its functions by the Legislature, 
and of an unwarranted delegation of its authority. But that is so 
because there is no dependent or causative connection between the 
domestic and the foreign law, as was said in State vs. Parker, supra, 
and because, as was explained in Barto vs. Himrod, the event 
upon which the law is made to take effect is not one on which the 
expediency of the law in the judgment of the law-makers depends. 
In other words no legislative judgment is involved. Perhaps we can 
make the distinction in another way. We may compare the law as to 
interest above mentioned, and the one before us, in respect to their 
capacity to be debated on the merits. The former would have no 
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merits, and could not be debated. The only discussion on its merits 
would be in Maine, and there it would be over its law, and that when 
enacted would become our law. The debate upon the expediency 
of the particular rate to be charged would be all there, and our 
Legislature would form no judgment upon it, and could not debate 
it. The only thing they could debate would be whether they should 
thus abdicate their own judgment and authority. But the law be- 
fore us could be debated on the merits, and passed or rejected as 
the result of legislative judgment and discretion. One one side it 
could be argued that the proposed law was just and wise; that it 
gave needed protection to our own corporations, going beyond our 
borders; that it aimed to produce equality of privilege; that un- 
less the Legislature remained in continual session the law must 
be adjusted to meet emergencies occurring during its recess; 
that the bill was framed to meet that emergency, and was expe- 
dient on its own merits. On the other side it could be said that the 
measure would be inherently vicious because in the nature of re- 
taliation ; and a change might be made in the foreign State which 
we should be reluctant to follow. And to this the reply would come 
that as the tax involved did not touch or interfere with our general 
system of taxation, and was merely a license fee or price of admission 
to our jurisdiction that it could properly be adjusted to the prices 
charged, and follow them whenever in excess of our established 
rates; and, if such excess should be taken away entirely, precisely 
the good result aimed at would be accomplished ; corporations 
would freely pass both borders, paying only the equal rates of or- 
dinary and just taxation. There is thus developed the clear and 
wide difference between the two laws. One has merits of its own ; 
the other has none. The expediency of one is debatable ; that of 
the other is not. The one is enacted because of the foreign law ; 
the other only according to the foreign law. The one is passed for 
legislative reasons, and out of a legislative discretion which the 
foreign law and its possible mutations engender ; the other without 
any such reasons, and with no reason whatever, but only through 
trust in a foreign reason. It seems to us that the difference is plain 
and decisive. The law before us preserves our normal and ordinary 
rates of taxation in any event and operates only when the foreign rate 
rises above it, and cannot be justly held unconstitutional as involving 
a delegation of the legislative discretion. We should not so deter- 
mine except in a very clear and certain case, and be careful not to 
restrain or hamper without obvious necessity the scope and range of 
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the legislative authority. Legislation which retaliates is not inevit- 
ably vicious. It may sometimes be just, and often be necessary and 
even indispensable. In its inherent nature it is founded upon and 
adapts itself to the foreign law as a fact or contingency to be met. 
In any given instance it may be wise or unwise, but we are not 
ready to adopt a doctrine which denounces it as unconstitutional be- 
cause it openly professes and declares itself to be precisely what it 
is, and fails to disguise itself in the form of separate acts following 
the mutations of the foreign law without confessing the fact. And 
that such legislation is not necessarily vicious, and may be in a given 
case entirely just and perfectly fair, will appear as we proceed to con- 
sider some further questions. 

A second objection to the constitutionality of the act is found- 
ed upon Article Fourtee2 of the Federal Constitution, and especially 
upon its final clause which commands that no State shall “deny to 
any person within its jurisdiction the equal protection of the laws.” 
The argument here takes a wide range, and touches upon questions 
of supreme and vital importance as to the relations of the States 
to each other, and of each to the United States. Corporations are 
claimed to be “persons” within the meaning and protection of the 
clause referred to; its force and operation is carried beyond the 
limit indicated by the emergency from which it sprang ; and it is as- 
serted to forbid unequal taxation and condemn such legislation as 
that under consideration. But we think these grave questions are 
not before us, and that the clause relied upon has no application to 
the rights of the defendant. It is a corporation, organized and 
existing under the laws of Pennsylvania ; a creature of those laws, 
and beyond their jurisdidtion carrying its corporate life and ex- 
istence only by sufferance and upon an express or implied consent. 
It could not come within our jurisdiction, or transact business 
within our territory, except by our permission either express or implied. 
The right of a State to exclude foreign corporations is perfectly 
settled and not open to debate. (Paul vs. Virginia, 8, Wall, 168 ; 
Bank of Augusta vs. Earl, 13 Peters, 586; Liverpool Ins. Co. vs. 
Mass. 10. Wall, 566 ; Co. of San Mateo vs. S. P. R. R. Co., 13 Fed. 
Rep., 722, Field, J.) Out of comity between the States has grown a 
right founded upon implied consent. Where a State does not for- 
bid, or its public policy as evidenced by its statutes is not in- 
fringed, a foreign corporation may transact business within its 
boundaries, and be entitled to the protection of its laws. But this 
right is still founded upon consent which is implied from comity 
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and the absence of prohibition. But a State may prohibit. This 
State did prohibit and has steadily continued to prohibit the trans- 
action of business within its limits by foreign fire insurance com- 
panies except upon certain express terms and conditions. By the 
act of 1853, as amended (2. R. S. 5th Ed. p. 752, § 54.) fire insurance 
companies incorporated by any other State were forbidden “ di- 
rectly or indirectly to take risks or transact any business of in- 
surance in this State,” unless upon compliance with certain specified 
conditions. In 1871 (Chap. 388, § 5) the prohibition was repeated 
except upon the fulfillment of all the requirements of the laws then 
in force together with those named in the act. The law now under 
consideration was then in force, having been passed in 1865 (Chap. 
694). The amendment of 1875, simply added a provision authoriz- 
ing the Superintendent to remit certain fees and charges. The situ- 
ation then is this :— 

The State, having the power to exclude foreign corporations, de- 
termines to do so unless they will submit to certain conditions. It 
meets the applicant on the border, forbidding admission, as it has a 
right to do, except on condition that it will fulfill all of the require- 
ments of our statutes relating to foreign corporations, one of which 
is the very law here assailed. When the corporation comes in, it 
agrees to the conditions. They become binding by its assent. The 
tax or license fee charged by the act of 1865 is one of these condi- 
tions. It is imposed as the price of permission to come within the 
jurisdiction, and not as a tax upon one already within the jurisdic- 
tion. The Fourteenth Amendment, therefore, has no application. It 
can apply to foreign insurance companies only after they have per- 
formed the conditions upon which they are entitled to admission. 
Any other view of the case involves this absurdity—that the foreign 
company may agree to pay the tax charged by the act of 1865, so as 
to get within our jurisdiction, and then refuse to pay it while insist- 
ing upon the right to remain. It cannot agree to conditions as the 
price of admission,. and after having been admitted, turn around and 
dispute them. Even if the conditions were unconstitutional, which 
cannot be said of the terms of the act of 1865, considered as condi- 
tions, the foreign eompany could waive the objection (Embury vs. 
Connor, 3 Comst., 511; Sherman vs. McKeon, 38 N. Y., 267; Phyle 
vs. Elmer, 45 N. Y., 103), and does do so when it accepts the condi- 
tions by coming in under them, and is estopped from raising the 
question. Vose vs. Cockroft, 44 N. Y., 415. Even where the condi- 
tion was a violation of the Federal Constitution, and the Supreme 
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Court of the United States so declared, they refused to prevent the 
State from excluding the offending company and revoking its license. 
Doyle vs. Continental Co., 94 U.S., 535. By that process, even in 
such a case, obedience could be compelled, at the peril of removal 
from the State. But in the case before us the condition imposed is 
not a violation of the Federal Constitution upon any construction of 
the final clause of the Fourteenth Article, for that relates wholly to 
persons within the jurisdiction, already there in fact and of right, and 
their treatment thereafter ; and not at all to the terms and conditions 
on which alone they can come in. This view of the case renders of 
no importance the argument founded on the word “tax,” and the 
distinction sought to be drawn between that and a license fee. Grant 
that it is properly denominated a tax, yet the payment of a specific 
tax may be imposed as a condition of assent to fire insurerice within 
the State, and, as we have seen, has been so imposed by express and 
positive law. Its nature as a condition precedent is not altered by 
itsname. The constitutional difference between the rights of non- 
resident individuals and foreign corporations is fundamental and ap- 
parent. The citizen of another State has a constitutional right to 
come within our jurisdiction. The charter of the nation has secured 
him that right, and we cannot exclude him nor clog his right with 
conditions, unless in exceptional cases under the police power. But 
foreign corporations, artificial beings—the product of a law not our 
own—have no constitutional right to pass their own borders and 
come into ours. The Federal. Constitution has neither granted nor se- 
cured any such right. We may exclude absolutely, and in that 
power is involved the right to admit upon such conditions as we 
please. Until they are within our jurisdiction, the final clause of 
Article 14, by its own terms, does not apply. While they stand 
at the door bargaining for the right to come within, they may 
decline to come, but cannot question our conditions if they do 
How, then, is the legislation vicious which proposes to treat them 
precisely as their own State treats our corporations similarly sit- 
uated? Is exact equality unfair? Must comity become magna- 
nimity or injustice? If we owe courtesy to sister States, do we 
not also owe protection to our own corporations, formed and fos- 
tered under our law? Is it vicious to insist for them upon precise 
equality of treatment? These questions our Legislature answered. 
The inquiry was within the just range of their discretion. This court, 
at least, is bound to assume, and finds no difficulty in assuming, that 
they answered it wisely and justly. 
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A third ground of objection may be more briefly dismissed. Ref- 
erence is made to Article 3, Section 20, of the State Constitution, 
which provides that “any law which imposes, continues or revives a 
tax shall distinctly state the tax and the object to which it is to be 
applied, and it shall not be sufficient to refer to any other law to fix 
such tax or object.” We are of opinion that this provision does not 
relate to a tax imposed as a condition upon a foreign insurance com- 
pany, and therefore, in fact, in the nature of a license fee, and that 
the tax covered by the constitutional provision is one general in its 
provisions, and co-extensive with the State. People vs. Supervisors 
of Chenango Co., 8 N. Y., 326. 

The point taken as to the effect of the law of 1881 (chap. 361, § 8) 
is substantially disposed of by our decision in People ex rel. vs. 
Davenport (Mss. March, 1883). We there held that the exemption 
under the law of 1880 was from the general taxes levied for the gen- 
eral purposes of the State. The same construction must apply to the 
act of 1881. 

The final question raised is over the amount to be collected. We 
think the act requires, in the present case, a full payment of three 
per cent upon the premiums received, and if any part of it has not 
been paid, because there was no fire department in a particular lo- 
cality to receive it, such amount must be added to the sum payable 
to the Superintendent. He must receive such sum as with the other 
payments will equal the three per cent required. 

The judgment of the General Term should be reversed, and judg- 
ment entered for the plaintiffs for $1,848.45, with interest from Jan. 
15, 1882, with costs. 

All concur. 
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? 
SUPREME COURT OF WISCONSIN. 


Appeal from the Circuit Court of Winnebago County. 


KAROW et At. 
Us, 
CONTINENTAL INS. CO. OF N. Y.*/ 


- 

The mere commission of a crime is not of itself sufficient to establish insanity 
and suicide is not even presumptive of insanity. But where the suicide i 
preceded by the murder or attempted murder of members of his own fam 
ily without apparent cause by the suicide, and the burning of his property 
the acts are very pertinent to the issue as evidence of insanity. 

The insured, after thus assailing his family, fired his buildings, and then com- 
mitted suicide. 

Held, That if the insured was insane, the destruction of the buildings was nots 
a voluntary act which relieved the company from liability. 

Held, That the negligence of the insured does not relieve from liability in the 
absence of fraud or design. 


*Opinion filed February 20, 1883. 


The plaintiffs are the daughters, only heirs-at-law, and legal repre- 
sentatives of John Wiskow, who is claimed to have died January 12, 
1881. This action is upon two fire insurance policies issued by the 
defendant to him in his life-time, upon the buildings constituting his 
homestead, for the sum of $1,150. It is claimed, and for the pur- 
poses of this case we must regard the facts as established, that at 
about half-past six o’clock in the evening of January 12, 1881, the 
assured, John Wiskow, struck and severely injured one of the plaint- 
iffs, then killed his wife, and then set fire to the buildings above 
mentioned, and then either killed himself or allowed himself to per- 
ish in the flames of one of the burning buildings. At the close of the 
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trial, under the charge of the court, the jury returned a special ver- 
dict to the effect that John Wiskow was dead; that he set fire to the 
buildings, and was not insane when he did it. The plaintiffs moved 
for judgment on the ground that the defendant had waived the de- 
fense of the buildings being burned by Wiskow, but the motion was 
denied and the plaintiffs excepted. Judgment was thereupon entered 
upon the special verdict in favor of the defendant, from which this 
appeal is brought. 
e 
G. W. Burnetz, for Appellants. 
C. W. Ferxer, for Respondent. 


Cassopay, J. 

Assuming that the defendant called for proofs of loss, yet we do 
not think such call was made with such knowledge of the facts as to 

yraive the defense alleged that the assured burned his own build- 
ings. In submitting the question of insanity, the court, in effect, 
charged the jury that they must look outside of the commission 
of the act of which the assured was charged, and could only find 
him insane from other and independent testimony in no way con- 
nected or associated with the crime. Assuming that the plaintiffs 
had the right to have the question of insanity submitted to the 
jury, then the mental condition of Wiskow at the time of the 
burning was the material subject of inquiry. Certainly his acts, 
being of the character indicated, tended to show what his mental 
condition was at that time. It is undoubtedly the law that where 
the only evidence tending to prove insanity is the commission of 
a given crime, such act of itself is not sufficient to establish insanity. 
The mere fact that a man commits suicide does not even raise a pre- 
sumption of insanity at the time. It is, however, a fact which, in 
connection with other evidence, becomes very pertinent to the issue. 
Especially is this so where the suicide is immediately preceded by 
the murder or attempted murder of members of the suicide’s family, 
and the destruction of his property without any apparent motive or 
even provocation. The rule is elementary, and must exist from the 
very nature of the question to be determined. 

The learned counsel for the defendant virtually concedes the rule. 
For this manifest error in the charge, therefore, the case must be re- 
versed, unless the determination of the question of insanity was im- 
material, as urged by counsel for the defendant. He claims that the 
burning of the building by the assured relieved the company from 
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all liability, regardless of the question whether he was, at the time, 
sane or insane, and such seems to have been the opinion of the court 
during a portion of the trial. The question is important, and the 
principal one discussed upon the argument. Counsel on both sides 
concede their inability to find any adjudicated case directly in point. 
Upon the part of the plaintiffs it is urged that the case is the same in 
principle as the liability of a life insurance company, where the as- 
sured has committed suicide; and he cites several cases which hold, 
in effect, that if the assured was insane at the time of the suicide, 
then the company is liable—otherwise not. On the other hand, it is 
claimed upon the part of the defense that those cases have no 
application to fire insurance; that the two classes of contracts are 
essentially different; that a policy of fire insurance is a contract 
of indemnity—a contract for compensation for damages actually 
sustained; whereas, a policy of life insurance is a contract to pay 
a certain sum of money upon the death of a person named, which 
is sure to happen, and that such payment is to be made, regard- 
less of the value or worthlessness of the life insured. 

Having thus distinguished the two classes of cases, the learned 
counsel contends that, while an insane person cannot be guilty of 
a crime, nor liable for a tort wherein the intent is a necessary in- 
gredient, yet that a lunatic has always been held liable for other 
torts resulting in damage. In support of this, counsel cites several 
cases, and argues from them that if a lunatic burns the buildings of 
A, he is liable to A for the amount of the actual damages sustained; 
and that, since this is so, it must follow that a lunatic cannot burn 
his own buildings upon which he has previously obtained an insur- 
ance, and then turn around and recover of the insurer the damages 
he has sustained by reason of his own act. 

The argument is plausible, and deserves very careful considera- 
tion, especially in the absence of any direct authority upon the ques- 
tion invo.ved. In order to appreciate its force, it may be well to 
consider the precise ground upon which such liability is predicated. 
Krom vs. Schoonmaker, 3 Barb., 657, was an action for false impris- 
onment on void process issued by the defendant when a lunatic, 
and Judge Harris stated the rule thus: “He (a lunatic) is nota 
free agent, capable of intelligent, voluntary actions, and therefore 
is incapable of a guilty intent, which is the very essence of crime; 


but a civil action, to recover damages for an injury, may be main- 
tained against him, because the intent with which the act is done 
is not material * * * Ordinarily, in an action for a personal 
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injury, the amount of damages is, at least to a considerable ex- 
tent, governed by the motive which influenced the party in com- 
mitting the act. * * * But in respect to the lunatic, as he has 
properly no will, it follows that the only proper measure of dam- 
ages in an action against him for a wrong is the mere compensation 
of the party injured.” 

In Morse vs. Crawford, 17 Vt., 499, the defendant, while insane, 
killed the plaintiff's ox, and in an action against him therefor, the 
court said: “It is a common principle that a lunatic is liable for any 
tort which he may commit, though he is not punishable criminally. 
When one receives an injury from the act of another, this is a tres- 
pass, though done by mistake or without design. Consequently, no 
reason can be assigned why a lunatic should not be held liable.” To 
the same effect, Behrens vs. McKenzie, 23 Iowa, 333. In Beals vs. 
See, 10 Pa. St., 61, Chief Justice Gibson said: ‘“ As an insane man 
is civilly liable for his torts, he is liable to bear the consequences of 
his infirmity, as he is liable to bear his misfortunes, on the principle 
that where a loss must be borne by one of two innocent persons, it 
shall be borne by him who occasioned it.” This was quoted approv- 
ingly in Lancaster vs. Moore, 78 Pa. St., 433, and is substantiaily the 
ground of liability, as stated in Cooley, Torts, 99, 103. Thus the lia- 
bility is made in no way dependent upon intent or design to commit 
the act complained of, but is based upon the theory that the lunatic 
has no will, hence can form no Cesign nor have any intent. It is 
solely upon the ground that where a loss must fall upon one of two 
persons equally innocent, it must be borne by the one who caused 
it. To relieve the defendant from liability upon the strength of 
the above authorities, therefore, we must go to the extent of hold- 
ing that there can be no recovery in such case if the destruction 
of the property was in consequence of any act of the assured, un- 
moved and unprompted by any intent or design, and when such 
assured was, in legal contemplation, without any will of his own, 
and hence incapable of forming any design or, having any intent 
to destroy. Is such the law of fire insurance? It is conceded 
that there is no express stipulation in the policy relieving the 
company from liability in such case. But it is a maxim of the in- 
surance law of all commercial nations that the assured cannot re- 
cover for loss produced by his own wrongful act. Thompson vs. 
Hopper, 6 El. & BL, 191. 

This brings us to the question whether he can recover if he 
happens to set fire to the building without any intent or design 
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to injure anyone. In the absence of fraud or design, there can be no 
question but that a fire insurance company is not relieved from lia- 
bility on its policy by reason of loss by fire through the negligence of 
the assured or his servants. Dobson vs. Sotheby, 1 Moody & M., 90; 
Busk vs. Royal Exchange, 2 Barn. & Ald., 73; Walker vs. Maitland, 
5 Barn & Ald., 171; Shaw vs. Robberds, 9 Adol. & E., 75; Catlin vs. 
Springfield, 1 Sumn., 434: Columbian vs. Lawrence, 10 Pet., 507; 
Waters vs. Merchants’, 11 Pet., 213; St. Louis -vs. Glasgow, 8 Mo., 
713; Nelson vs. Suffolk, 8 Cush., 477; Gates vs. Madison, 5 N. Y., 
469; Matthews vs. Howard, 11 N. Y., 14; Huckins vs. People’s, 11 
Foster, 247; Johnson vs. Berkshire, 4 Allen, 388; Mickey vs. Ins. Co., 
35 Iowa, 174; Cumberland vs. Douglass, 58 Pa. St., 423; National vs. 
Webster, $3 Ill., 470; Gove vs. Farmers’, 48 N. H., 41. 

In Dobson vs. Sotheby, supra, Lord Tenterden, C. J., said that 
“one of the great objects of insuring is security against the negli- 
gence of servants and workmen.” In Shaw vs. Robberds, supra, 
Lord Denman, C. J., reiterated the same doctrine, and added: “ But 
it is argued that there is a distinction between the negligence of 
servants or strangers and that of the assured himself. We do not 
see any ground for such distinction, and are of opinion that, in the 
absence of all fraud, the proximate cause of the loss only is to be 
looked to.” Page 84. 

In Gates vs. Madison, supra, the court states that “there can be no 
doubt that one of the objects of insurance against fire is to protect 
the insured from loss, as well against his own negligence as that 
of his servants and others, and therefore the simple fact of neg- 
ligence in either, however great in degree, has never been held to 
be a defense in such policy.” Page 478. 

In Mickey vs. Ins. Co., supra, the stove pipe passed from below 
through the floor of the second story. The pipe in the second 
story was removed, and a bed placed over the hole by the as- 
sured’s wife, with the intention of removing the stove below, but 
which was not done. Subsequently, the weather becoming colder, 
she made a fire in the stove, without thinking of the removed pipe 
and the bed above. The result was that the house was consumed, 
and the company was held liable. 

In Cumberland vs. Douglass, supra, Mr. Justice Story said: “A 
fire policy is a protection against fire caused by the assured’s own 
negligence, unless the negligence amounts to fraud.” 

In Breasted vs. Farmers’, 8 N. Y., 306, it was, as here, urged, in an 
action on a life insurance policy, “that because a person non compos 
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mentis is liable civiliter for torts committed while in a state of insan- 
ity, therefore insanity has no effect to qualify this exception (if 
he shall die by his own hand) in the policy. That conclusion is 
not a legitimate deduction from the premises. * * * A death 
by accident and a death by the party’s own hand, when deprived 
of reason, stand on principle in the same category. In both cases 
the act is done without a controlling mind.” 

Of course, negligence involves a want of care in one who ought to 
bestow care. It is an omission of duty. But the law imposes no 
duty—no obligation of care—upon one who has no control over his 
mental faculties, and hence no control over his physical action. Being 
under no obligation of care, and under no restraint of duty, and in- 
capable of exercising either, it would be inapt, if not inaccurate, to 
say that, by his omission, an insane person was guilty of negligence. 
Since burning through the negligence of an insured who is sane does 
not relieve the company from liability, for a much stronger reason 
the same act by one who is incapable of care would not. But while 
the negligent burning by the assured of his own property does not 
relieve the company from liability, yet the negligent burning of an- 
other person’s property would subject him to damages on the ground 
of negligence. So, while the burning of his own property by an 
assured under no restraint of duty and incapable of care, and 
without any intent or design, does not relieve the company from 
liability, yet the same act of burning another’s property might 
subject such person to damages therefor, not on the ground of 
negligence, as that word is usually understood, but in the lan- 
guage of Chief Justice Gibson, supra, “on the principle that where 
a loss must be borne by one of two innocent persons, it should 
be borne by him who occasioned it.” 

For the reasons given, it follows as a logical sequence that the 
non-liability of a fire insurance company cannot be predicated upc n 
the fact that the act of burning by the assured, if done to the 
property of another instead of his own, would have made him lia- 
ble in damages. The authorities holding a lunatic liable for the 
actual damage occasioned by his torts, therefore, furnish no ground 
for relieving the defendant from liability in the case before us. 
The act of burning the property of another necessarily destroys 
the property burned, and injures the owner to the extent of its 
value. But the act of burning one’s own property does not neces- 
sarily injure an insurance company. Whether it does or not, de- 
pends upon whiether the company has, for the time being, assumed 
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the risk of such burning. It is because the company, for a con- 
sideration paid, has, for the time being, assumed the risk of burn- 
ing, and hence relieved the owner from such risk, that the liabil- 
ity continues, even where the burning is by the assured’s own negli- 
gence, or that of his agents or servants. Such policy covers all risks 
from loss by fire not excepted therefrom, nor affected by the intent, 
design, or procurement of the assured. Such being the risk which 
the defendant here by its contract expressly assumed, it cannot be re- 
lieved therefrom merely because the assured burned the property, if 
it is made to appear that at the time of such burning the assured was 
incapable of forming a design or intention to injure. 

Counsel for the defendant concedes that if the assured was insane 
at the time, then he could not be guilty of a crime, nor liable fora 
tort wherein the intent is a necessary ingredient. The authorities 
cited by him fully support this concession, and hold that a lunatic 
“is not a free agent, capable of intelligent, voluntary actions, and 
therefore is incapable of a guilty intent.” The same authorities 
substantially hold that a lunatic has, properly, no will, but acts 
without design, and is influenced by no motive. Can the act of 
such a person, even in the burning of his own property, relieve an 
insurance company from a risk which he has paid it for insuring ? 

In Gove vs. Farmers’, supra, the wife of the assured, while insane 
and alone in the house, burned his buildings, and it was there held 
that “the defendants will be liable for the loss, unless they can show 
actual design or such a degree of negligence and carelessness on the 
part of the husband as will evince a corrupt design or a fraudu- 
lent purpose on his part.” After citing authorities indirectly, 
bearing upon the question, the learned judge, giving the opinion of 
the court in that case, said: “It appears -to us it would be a mis- 
nomer of terms that she, being admitted to be in this state [insane], 
could so far control her reasoning powers as to be able to plan or 
design the act done by her beforehand, in such a manner as to ren- 
der herself responsible as a moral agent. The word ‘ insane’ implies 
unsoundness or derangement of mind or intellect, not a mere tem- 
porary or slight delirium which might be occasioned by fever or ac- 
cident, and we cannot attach moral accountability to a wrongful act 
admitted to be done by an insane person.” 

The court then considered the question whether the company was 
relieved by the husband’s negligence in leaving his wife alone in the 
house while in the condition stated, and concluded that it was not. 
Applying to that case, the rule in respect to negligence sanctioned 
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by Lord Denman, supra, that there is no distinction between the 
act of the assured and his servants, and assuming that a wife left 
by her husband alone and in charge of his house is, as to its care 
and custody, the servant if not the agent of the husband, and it 
follows that if such burning by her while insane will not relieve 
the company, then neither would such burning by him while insane 
relieve the company. Of course such act of burning by such insane 
wife was not, under the authorities cited, ‘a criminal act, but at most 
a tort committed without any design or intent to injure, and by one 
incapable of controlling her reasoning powers, and hence incapable 
of planning or designing such act in advance, or comprehending its 
consequences, especially to the insurance compary. Such burning 
by such insane wife, being a mere tort of the character indicated, 
was, therefore, imputable to the husband, for it is weil settled that 
the husband is liable for the torts of his wife (Head vs. Brisco, 5 
Car. & P., 484; Heckle vs. Luvey, 101 Mass., 344 ; Fowler vs. Chi- 
chester, 26 Ohio St., 9; Ball vs. Bennett, 21 Ind., 427; Brazil vs. 
Moran, 8 Minn., 236 ; Hildreth vs. Camp, 41 N. J. Law, 306), and 
he may be arrested therefor (Solomon vs. Wass, 2 Hilton, 179 ; 
Schram vs. Putscher, 25 How. Pr., 463). 

Such being the 'aw, it is evident that had such insane wife burned 
the house of a neighbor instead of the house of her husband, the 
husband would, on the principle of the authorities cited, have been 
liable for the tort ; but having burned her husband’s house, and such 
risk of burning having, for value received, been expressly assured by 
the insurance company for the very purpose of relieving the assured 
therefrom, it would seem that the case was rightly decided. Whether 
the criminal act of intentional burning by a sane wife, without the 
knowledge, privity, or consent of the husband, would relieve the 
company from liability to him, need not be here considered. 

In the recent case of the Midland Ins. Co. vs. Smith, L. R. 6 Q. B. 
Div., 561; S. C. 29 English (Moak’s), 710, the company sought to 
cancel the policy held by the husband for such act of criminal burn- 
ing by the wife, but a demurrer to the bill was sustained. It was 
there observed that “ the loss or damage caused by the wrongful act 
of the wife either is or is not a loss which the company have agreed 
to indemnify the husband against. Now, if it is such a loss, an at- 
tempt by the company to enforce against the husband a return, in- 
demnity, or reimbursement is at variance with the very substance of 
their undertaking to indemnify him. If, on the other hand, the loss, 
by reason of its having arisen from the act of the wife, is not within 
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the risks and losses covered by the policy, then this action is as 
wholly misconceived, unnecessary, and unfounded as if the loss had 
been caused by any other risk not covered by the policy.” The 
court continued, and gave opinion upon the “real and substantial 
contention upon the part of the insurance company, although con- 
ceding that it did not and could not arise in the case, as follows : 
“T have no hesitation in saying that it appears to me to be upon 
principle perfectly clear and free from doubt that such a loss would 
be covered by an ordinary policy against loss caused by fire. Un- 
der such a policy the company would be liable for every loss 
caused by fire, unless the fire itself was caused and procured by 
the willful act of the assured himself, or some one acting with his 
privity and consent. In order to escape from responsibility for 
such a loss as the present, the company ought to introduce into 
their policy an express exception.” 

The substance of the decisions seem to be that a fire policy 
covers all risks of loss or damage by fire, save only such as are 
excepted by the terms of the policy and such as are caused by the 
voluntary act, assent, procurement, or design of the assured him- 
self. In this respect the law of fire insurance seems to be in har- 
mony with the law of life insurance. 

In Horn vs. Anglo-Australian, 7 Jurist (N. S.), 673, Vice-Chancel- 
lor Wood said: “It appears to me clear that where there is no ex- 
press provision in the policy, that in the event of the assured dying by 
his own hand, the policy shall become void, that policy is not vacated 
by the circumstance of his having died by his own hand while in a 
state of temporary insanity.” This seems to be the acknowledged 
law of life insurance. May, § 323. Such being tke law of life in- 
surance, a clause is usually inserted in the policy to the effect that 
the insurer will not be liable in case the insured should “ die by sui- 
cide, felonious or otherwise, sane or insane.” But even then these 
words are only held to include cases of intentional self-destruction, 
and not unintentional or accidental death, though brought about by 
acts of the deceased, involving negligence or carelessness. Pierce 
vs. Travelers, 34 Wis., 389. 

In Knickerbocker vs. Peters, 42 Md., 414, it was held that suicide 
by the insured while “in a fit of insanity which overpowered his con- 
sciousness, reason, and will,” did not come within the clause exempt- 
ing the company in case the assured should “ die by his own hand or 
act.” See, also, Penfold vs. Universal, 85 N. Y., 317, and cases cited 
by counsel for the plaintiff. But, as already suggested in the policy 
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before us, there is no exemption from liability in case the assured 
should burn the property feloniously or otherwise, sane or insane, 
nor anything of that nature. 

For the reasons given we must hold that where, as here, there is 
nothing in the policy to the contrary, the insurance company is not 
relieved from liability because the property was burned by the as- 
sured while in a state of insanity, nor unless the burning was caused 
by the voluntary act, assent, procurement, or design of the assured. 
What has already been said in regard to the charge of the court to 
the jury renders it unnecessary to apply the principle there suggested 
to the alleged error in excluding the expert testimony, as the same 
ruling is not likely to be repeated. 

The judgment of the Circuit Court is reversed, and the cause is 
remanded for a new trial. 
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COURT OF APPEALS OF MARYLAND. 


Ocrosrer Term, 1880. 


Appeal from the Superior Court of Baltimore City. 


TRANSATLANTIC FIRE INS. CO., or Hamsure, Germany, \ 
vs. 


MICHAEL T. DORSEY.* 


A fire insurance policy contained a clause of exemption from liability for any 
loss that might be sustained from certain specified causes, among which was 
that ‘for any loss caused by the explosion of gunpowder or any explosive 
substance; nor by lightning, unless specially mentioned; or explosions of 
any kind unless fire ensues, and then for the loss or damage by fire only, 
which loss shall be determined by the value of the damaged property. after 
the casualty by explosion or lightning.’”’ The insured property (sulphuric 
acid) was in a house which was prostrated during a storm. The house in 
falling broke the pan or acid chamber containing the acid, and the con- 
tents were thereby wasted. In an action upon the policy brought against 
the insurance company to recover the loss, it was held: 


Ist. That if the prostration of the building and consequent breaking of the 
acid chamber were produced by an explosion of any kind, without being 
caused by a precedent conflagration, within the meaning of the policy, 
there was no liability on the part of the defendent. 

2d. That if any part of the loss sustained was occasioned by fire that ensued 
the fall of the building, the loss produced would have been covered by the 
policy, even though the fire had originated in an explosion. 


3d. That when a fire has occurred, and is in progress, the effects of which are 
covered by the policy, and an explosion takes place, as an incident or re- 
sult thereof—so as to increase the loss—the whole damage or loss thus 
produced should be regarded as within the protection of the insurance, in 
a case where the policy contains the exemption from liability for ex- 
plosion. 

4th. That it is a question for the jury to determine in all such cases, whether 
there has been an explosion, how and by what means produced, 
and whether the loss sustained was directly caused by the ex- 
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* Decision rendered, March 17, 1881. From 17 Md. Rep. 
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plosion. or by an antecedent or subsequent fire, within the risk assumed 
by the insurers. 


5th. That in the instructions to the jury, it was wrong to ignore the question 
of an explosion as the direct cause of the loss. 


By one of the prayers granted, the jury were instructed that if they found 
that the commodities of the plaintiff were destroyed or injured in the 
manner testified to by the witness, and ‘‘that such destruction or injury 
was dire *¢ tly caused by, or the result of fire, the plaintiff was entitled to 
recover.”’? Held: 


That the question, whether the loss was caused by an explosion and not by 
fire, should have been submitted to the jury in more explicit terms than 
was done by this instruction as given. 


By one of the prayers offered, the Court was requested to instruct the jury, 
that the plaintiff could not recover, if there was no actual ignition of, or 
action of fire upon, the sulphuric acid for the loss of which the suit was 
brought. Held: 


Ist. That there was clearly no error in rejecting this proposition. If there 
was a fire, within the meaning of the risk, and the loss was occasioned 
thereby, it was quite immaterial that the articles covered by the policy 
were not actually consumed or injured by contact with the flames, 


2d. That loss by fire, within the meaning of the policy fwould embrace all 
loss or damage of the subject of the insurance, which resulted directly from 
the occurrence of the fire. Therefore, though the acid was wasted by the 
crushing of the chamber, if the building fell as the result of the fire, with- 
in the meaning of the policy, the loss would be fairly covered by the in- 
surance. 


The case is stated in the opinion of the Court. 


Exception. 


At the trial the plaintiff offered the two following prayers : 

1. If the jury shall find that the policy given in evidence was is- 
sued by the defendant to the plaintiff, for the consideration therein 
expressed, and that on June 28th, 1879, the commodities of the 
plaintiff therein mentioned, upon the premises described in the said 
policy, were destroyed or injured in the manner testified to by the 
witnesses ; and if they shall find that such destruction or injury was 
directly caused by, or the result of a fire, then the plaintiff is entitled 
to recover. 

2. If the jury shall find the facts in the plaintiff's first prayer enu- 
merated, and shall further find that there was another policy for a 
like amount, upon the same goods issued to the plaintiff by another 
insurance company, then the measure of damages to be awarded to 
the plaintiff, must be the onehalf the loss they shall find him to 
have suffered with a further allowance, in their discretion, of in- 
terest from the date of demand and refusal to pay, if they shall find 
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such demand and refusal, not exceeding for the whole amount, the 


sum of one thousand dollars. 
And the defendant of the following thirteen prayers : 


1. If the jury find that the plaintiff was the owner of the prem- 
ises mentioned in evidence, and that about the afternoon of June 
28th, 1879, a sudden and severe tornado, cyclone or gust of wind 
and storm arose and struck the said premises, and in part injured or 
demolished the same, and that such injury or demolition was solely 
caused by said tornado, or gust of wind and storm, and that at the 
time thereof, there was sulphuric acid in the acid chamber of said 
premises, and that by reason of such partial injury or demolition 
caused as aforesaid, said sulphuric acid escaped from said chamber, 
and ran into the street and was lost, and that said acid so escaping 
and running into the street, is the same acid for the loss of which 
the plaintiff seeks to recover in this cause, then the plaintiff is not 


ent:tled to recover in this cause. 
2. If the jury find from the evidence, that there was an acid chamber 


on the plaintiff's premises, containing weak sulphuric acid, and that a 
large part of said acid escaped from said acid chamber, and flowed 
into the street and was lost, and that the escape and loss of said 
acid resulted from the fall or collapse of said chamber ; provided, 
the jury find such a fall or collapse was caused by a combustion of 
sublimed sulphur in the north part of said premises, causing therein 
a vacuum and a collapse of said acid chamber, then the plaintiff is 
not entitled to recover such loss or damage in this cause, even if 
the jury believe that such fall or collapse was caused by atmospher- 
ic disturbances, thereby leading or producing such fall or collapse, 
which atmospheric disturbances the jury may find, resulted from 
combustion. 

3. If the jury find that the plaintiff owned the sulphuric acid 
chamber, mentioned in evidence, and that the same was partially or 
wholly filled, either with sulphuric acid or with gases and steam, 
necessary for the manufacture of said acid, and shall further find 
that said acid chamber collapsed or fell by the rushing out of the 
gases therein, and that the outrush of said gases was caused by an 
atmospheric disturbance outside of, and north of said chamber, and 
shall further find, that by said fall or collapse, the sulphuric acid 
ran out of said chamber into the street and was lost, then the plaint- 
iff cannot recover for such loss, even if the jury shall find that such 
an atmospheric disturbance was caused by a combustion or explosion 


outside of said acid chamber of sublimed sulphur, as stated by the 
witnesses in the case. 
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4. If the jury find from the evidence, that an explosion or ig- 
nition of explosive matter, not caused by a preceding fire, took 
place on plaintiff's premises on June 28th, 1879, and no fire ensued 
therefrom, then the plaintiff is not entitled to recover. 

5. That the plaintiff cannot recover in this cause, if there was 
no actual ignition or action of fire upon the sulphuric acid whose 
loss is sought to be recovered in this cause. 

6. If the jury find from the evidence, that an explosion or ig- 
nition of explosive matter, not caused by a preceding fire, took 
place on the plaintiff's premises, on the 28th day of June, 1879, or 
thereabout, and that the loss or damage to the sulphuric acid 
sought to be recovered in this cause, did not result from, and was 
not caused by fire happening after such explosion or ignition of ex- 
plosive matter, then the plaintiff is not entitled to recover. 

7. If the jury find, that an explosion or a mere ignition of ex- 
plosive matter, not caused by a preceding fire took place on the 
plaintifi’s premises, on the 28th day of June, 1879, and that the loss 
and damage to the weak sulphuric acid, to recover which this suit is 
brought, was caused solely by said explosion or ignition of explosive 
matter, then the plaintiff is not entitled to recover. 

8. If the jury find that an explosion or a mere ignition of ex- 
plosive matter, not caused by a preceding fire, took place on the 
plaintifi’s premises on the 28th of June, 1879, and shall further find 
that such explosion or ignition of explosive matter was caused or 
took place from the fire or flames being thrown out of the sulphur 
burners or the furnace of the boiler, and ‘coming in contact with 
minute particles of explosive matter—sulphur floating in the air, 
then such fire or flame so producing such explosion or ignition 
was not such as was contemplated by the parties to this' cause, under 
the policy offered in evidence as one of the perils insured against, and 
the plaintiff cannot recover. 

9. If the jury find from the evidence, that an ‘explosion or ig- 
nition of explosive matter, not caused by a preceding fire, took 
place on the 28th day of June, 1879, and that loss and damage re- 
sulted to him by reason of such explosion or such ignition of ex- 
plosive matter, then the plaintiff cannot recover in this cause for any 
such loss or damage. 

10. :If the jury ‘find from the evidence in the cause, that the loss 
or damage sought to be recovered in this cause, resulted from the 
sulphuric acid escaping from the acid chamber, and flowing into the 
street, after said chamber had been injured, thrown down, either by 
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an explosion or ignition of explosive matter, and by such injury 
causing said escape of acid, provided they_find all these facts, then 
the plaintiff cannot recover. 

11. If the jury shall find from the evidence in the cause, the 
plaintiff owned the sulphuric acid chamber {spoken of in evidence, 
and that he owned sulphuric acid contained therein, and that said 
building fell, and shall further find, that said fall was not the re- 
sult of fire, but resulted from a tornado, or gust of wind, then 
the plaintiff cannot recover. 

12. If the jury shall find from the evidence in the case, that the 
plaintiff owned the acid chamber mentioned in evidence, and had 
sulphuric acid therein, and that said building fell, and that said fall 
was the result solely of atmospheric disturbances, and that said dis- 
turbances resulted from a combustion on said premises, and not of 
fire directly, then the plaintiff cannot recover. 

13. If the jury find from the evidence the following facts: That 
on June 28th, 1879, the plaintiff was owner of the premises on East- 
ern Avenue and Clinton St., mentioned in evidence, and that said 
premises, in part, consisted of an acid chamber, then having sulphuric 
acid in it, and also of a brick sulphur burner, in three compartments, 
a closed brick sulphur stack, and that the burned sulphur and nitrate 
of soda passed through said stack, into said acid chamber, as stated 
in evidence, and at said time there was fire in the furnace, under said 
boiler, and also burning sulphur in two of said sulphur compartments ; 
and shall further find that there minute particles of sulphur, in the 
air of said premises, and that, by some cause, the fire or flame, from 
the said boiler or furnaces, or from both, shot out in the air of said 
premises, and caused a fire and explosion of said minute sulphur in 
the air as aforesaid, and save this fire there was then none other on 
the premises, save in said furnace boiler and sulphur furnaces as 
aforesaid ; and that said explosion caused the acid chamber to fall 
down or collapse, and that by reason of such fall or collapse, the sul- 
phur acid in said chamber ran out, and was lost, and that no fire ex- 
cept what is above mentioned, happened or resulted to said premises, 
or said sulphuric acid, after such explosion, and that no loss or dam- 
age was done to said sulphuric acid, directly by fire after such explo- 
sion, except by fire as aforesaid ; and if the jury shall find that the fire 
in the furnace aforesaid, was blown out in the air as aforesaid, and 


meeting with such particles caused such explosion, that then no loss 
consequent on such explosion, is a loss by fire within the meaning of 
the policy, and the plaintiff cannot recover. 
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The cause was argued before Bartol, C. J., Miller, Alvey, Robinson 
and Irving, JJ. 


Joun Carson, for the Appellant. 
Cuartes J. Bonaparte, fur the Appellee. 


Auvey, J. 

This was an action on a policy of insurance against loss by fire, is- 
sued by the appellants to the appellee, and which policy covered the 
appellee’s stock in trade, consisting of sulphuric acid, and sulphur in 
bulk and in process of manufacture, contained in a certain building 
described in the policy. The policy contains a clause of exemption, 
declaring that the appellants shall not be liable for any loss that might 
be sustained from certain specified causes, among which is that “for 
any loss caused by the explosion of gunpowder or any explosive sub- 
stance ; nor by lightning, (unless specially mentioned); or explosions 
of any kind, unless fire ensues, and then for the loss or damage by 
fire only, which loss shall be determined by the value of the damaged 
property after the casualty by explosion or lightning.” 

The claim for loss states “ that the fire originated in consequence of 
a violent tornado, blowing the fire through the steam drum, und so 
bringing in contact with escaping gases and air, causing by the fire, 
an explosion.” 

The proof shows that there was a severe storm raging at the time, 
and that the building was prostrated suddenly, and the fall was im- 
mediately preceded by a considerable report ; but the witnesses were 
not agreed as to whether any portion of the building had been sub- 
ject to the action of fire, except a few boards that fell against an ad- 
joining lime kiln, from which, some of the witnesses supposed, they 
took fire. The loss for which claim is made is for sulphuric acid 
wasted from the pan or acid chamber, which was broken as it is sup- 
posed, in the fall of the building. The loss, therefore, for which claim 
is made, is not for what was actually burned, but for loss occasioned 
as the consequence of a fire, alleged to have been insured against by 
the appellants. 

There was considerable diversity of opinion among the witnesses 
as to the true cause of the loss ; whether it was to be attributed to 
actuai combustion of material outside of the furnace or burners ; to 
explosion of some explosive substance ; or to the prostration of the 
building by the storm, without the agency of fire. 

If the loss was occasioned by fire, as contended by the appellee 
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there is no pretence that the fire originated anywhere beyond the 
establishment containing the articles covered by insurance. The 
theory of the appellee is, as maintained by a scientific expert ex- 
amined upon this subject, that the damage to the property insured 
was the immediate result of the violent and instantaneous conflagra- 
tion of sublimed sulphur diffused through the atmosphere immediate- 
ly surrounding the boiler and sulphur burners ; and that such con- 
flagration was caused by flames blown out from the fire in the furnace 
or burners, by the storm then raging, and brought in contact with 
the diffused particles of sulphur ; that while this rapid combustion 
could not be accurately termed an explosion, sublimed sulphur not 
being an explosive substance, it would have some of the incidents of 
an explosion ; among these, areport and concussion in the air, as de- 
scribed by some of the appellee’s witnesses: That this sudden com- 
bustion produced a vacuum, which was followed by a collapse, and 
the fall of the building, breaking the acid chamber, and causing the 
waste of the contents. 

On the other hand, the appellants give proof tending to show that 
the building was suddenly prostrated by the violence of the storm, 
without the agency of fire, and that all the loss sustained was attrib- 
utable to the fall of the building. And further, that, from the ap- 
pearance and condition of the ruins, if combustion was in fact the 
moving cause of the fall of the building, it must have been by ex- 
plosion, and not by producing a collapse, as maintained on the part 
of the appellee. 

The court below instructed the jury, that if they found that the 
loss sustained was one of the subject-matter insured, and “that such 
destruction or injury was directly caused by, or the result of fire,” 
then the appellee was entitled to recover. The jury found for the 
appellee, and therefore, as we must assume, they found that the loss 
was directly caused by, or was the result of fire. 

And the question is, whether this instruction was correct, in view 
of all the evidence in the case. 

It is certainly true, as a rule of construction, that where an insur- 
ance company attempts to limit or restrict the general operation of 
its contract of insurance, by special exemptions or exceptions, it is 
bound to do so by clear and explicit terms ; and if it fail in this, it 
cannot complain that the party insured is given the benefit of any 
doubt that may be reasonably raised as to the nature or extent of the 
exception from the general risk assumed. Where, however, the terms 
of the contract are clear and explicit, they must be allowed their full 
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force and effect ; there being no distinction in this respect between 
the contract of insurance and any other contract. 

In this case, the exception of liability for explosions of any kind, is 
certainly very broad and comprehensive ; but that exception must 
not be so construed as to defeat the main and principal object of the 
insurance. 

If the prostration of the building and the consequent breaking of 
the acid chamber were produced by an explosion of any kind, with- 
out being caused by a precedent conflagration within the meaning of 
the policy, then there is clearly no liability on the part of the appel- 
lants. In other words, the loss occasioned by explosion alone would 
not be covered by the risk assumed by the insurers. It is not pre- 
tended that any part of the loss sustained was occasioned by fire 
that ensued the fall of the building. If such had been the case, the 
loss thus produced would have been covered by the policy, even 
though the fire had originated in an explosion, and this by the terms 
of the exception. But where a fire has occurred, and is in progress, 
the effects of which are covered by the, policy, and an explosion 
takes place as an incident or result thereof—so as to increase the 
loss—whether the whole of the damage or loss thus produced can 
be regarded as within the protection of the insurance, in a case 
where the policy contains the exemption from liability for explosions, 
has been the subject of some diversity of judicial opinion. We 
think, however, both upon reason and the established rules of con- 
struction, that such loss should be regarded as within the risk as- 
sumed by the insurers. In such ease, the fire is the direct and ef- 
ficient cause of the loss, and the explosion but the incident, and if the 
insurers intend to exclude such liability, they must do so by plain and 
unambiguous terms. Indeed, the difficulty, in such case, of ascer- 
taining and distinguishing the loss to be attributed to the fire from 
that caused by the explosion—separating the actual or probable ef- 
fects of the explosion from those produced, or that would have been 
produced, but for the explosion, by fire alone—at once furnishes 
strong reason for including the effects of explosion in the loss oc- 
casioned by the precedent fire, producing the explosion. The con- 
trary construction would do much to impair the security that should 
be afforded by policies containing the clause in question ; and espe- 
cially would this be so, if what was said in the case of Stanley vs. 
The Western Ins. Co., L. R., 3 Exch., 71, were adopted ; that is to 
say, that the onus in such case would be upon the insured to show 
the exact extent of the loss by fire as distinguished from that pro- 
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duced by the explosion ; and his failure to do that would result in 
his misfortune rather than that of the insurers. 

The case of Briggs vs. Ins. Co., 53 N. Y., 446, presents some feat- 
ures analagous to those of the present case. There the policy was 
upon certain machinery used for rectifying spirits. It contained a 
clause exempting the company from liability for losses “‘ caused by 
lightning, or explosions of any kind, unless fire ensued, and then 
for the loss or damage by fire only.” Vapors escaped from the 
works and came in contact with the flame of a lighted lamp in 
the room, and an explosion ensued, which nearly destroyed the en- 
tire building and machinery. A fire resulted, which occasioned 
some damage, but small in comparison with that caused by the 
explosion. The Court of Appeals of New York held that the con- 
tact of the vapor in the room with the burning lamp was not a 
fire within the meaning of the risk assumed, and while it was held, 
that the company was liable for the damage done by the fire 
which followed the explosion, it was held not to be liable for the 
loss occasioned by the explosion itself. It was suggested, however, 
that if the building had been on fire, and in the course of the 
conflagration an explosion had occurred, the company might have 
been liable. 

So, in the case of Ins. Co. vs. Foote, 22 Ohio St., 340, the pol- 
icy contained an exception of liability for “any loss or damage 
occasioned by or resulting from any explosion whatever.” The in- 
surance was upon a stock of liquors in a liquor store, with privilege 
of manufacturing and rectifying fine spirits by steam not generated 
in the building. The fire by which the building and stock of mer- 
chandise were consumed was occas oned by and resulted from an 
explosion of vapor, arising from the process of rectifying whiskey, 
mixed with the atmosphere of the still-room, and which explosion was 
caused by this mixture coming in contact with a burning gas-jet in 
the room. It was there held that the fire thus originating was with- 
in the exception, and the company, consequently, was not liable ; it 
not being provided, as in the present case, that the insurer should 
be liable for all loss by tire ensuing the explosion. 

There is often difficulty experienced in these cases, in accurately 
defining the term “ explosion.” As was said in the case of Irs. Co.. 
vs. Foote, just referred to, we all understand that the term is not 
used as a synonyme of combustion. It has at least some distinctive 
characteristics. An explosion produced by ignition, according to 
common understanding, may be accurately enough described,, for 
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practical purposes, as a sudden and rapid combustion, causing a 
violent expansion of the air, and producing a report more or less 
loud, according to the resistance offered. That it greatly varies 
in its degrees of violence, and the effects produced, are facts fully 
within the experience of every one. We must suppose that the 
term was employed in the policy in its ordinary and popular 
meaning ; and it is a question for the jury to determine, in all 
such cases, whether there has been an explosion, how and by what 
means produced, and whether the loss sustaimed was directly 
caused by the explosion, or by an antecedent or subsequent fire, 
within the risk assumed by the insurers. 

Here, the question of explosion as the direct cause of the loss 
was entirely ignored by the first of the appellee’s prayers, which 
was granted by the court. The jury were instructed that if they 
found that the commodities of the appellee were destroyed or in- 
jured in the manner testified to by the witnesses, and “ that such de- 
struction or injury was directly caused by or the result of fire, the 
plaintiff was entitled to recover.” By the terms of this instruction, if 
the fire had originated simultaneously with an explosion and termi- 
nated therewith, or had been communicated to some explosive sub- 
stance coming in contact with the fire in the furnace or the sulphur 
burners, without producing any other effect than that produced by 
the explosion itself, the injury would have been caused, if not di- 
rectly by, certainly as the result of fire; and the jury likely so 
understood the instruction. A lighted match coming in contact with 
a keg of powder would certainly produce an explosion, and as the 
explosion would be produced by fire, all the injury caused thereby 
might well be said to be directly caused by fire, or be the result 
thereof ; and yet the burning match could no more be said to be the 
fire insured against than the burning lamp or gas-jet in the cases to 
which we have referred. 

We think, therefore, that the first prayer of the appellee should not 
have been granted in the form in which it was presented. The ques- 
tion whether the loss was caused by an explosion, and not by fire, 
according to the distinction we have stated, should have been sub- 
mitted to the jury in more explicit terms than was done by the in- 
struction as given. The second instruction given at the instance of 
the appellee is free from objection ; and the first instruction, modi- 
fied as we have indicated, together with the second prayer of the 
appellee, and the first prayer on the part of the appellants, which 
was granted, will place the case fully and fairly before tlre jury. 
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The appellants offered a number of prayers which were rejected 
by the court below, and upon careful examination of them, we think 
there was no error committed in their refusal. By the fifth of these 
prayers the court was requested to instruct the jury that the appellee 
could not recover if there was no actual ignition of, or action of fire 
upon, the sulphuric acid, for the loss of which the suit was brought. 
There was clearly no error in rejecting this proposition. If there 
was a fire within the meaning of the risk, and the loss was occasioned 
thereby, it is quite immaterial that the articles covered by the policy 
were not actually consumed or injured by contact with the flames. 
Loss by fire, within the meaning of the policy, will embrace all loss 
or damage of the subject of the insurance which resulted directly 
from the occurrence of the fire. Therefore, though the acid was 
wasted by the crushing of the chamber, if the building fell as the re- 
sult of a fire within the meaning of the policy, the loss would be fairly 
covered by the insurance. 

Without referring more particularly to the rejected prayers, we 
shall reverse the judgment and direct a new trial. 

Judgment reversed, and new trial ordered. 


Rosrxson, J., filed the following dissenting opinion :— 
In my opinion, the plaintiffs first prayer submitted the law of 


this case fairly to the jury, and I am obliged, therefore, to enter my 
dissent. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MICHIGAN. 


LANGDON 
vs. 


UNION MUTUAL LIFE INS. CO. 


The policy purported to be taken out by B. upon his own life for the sole and 
separate use of L., his brother-in-law, but in case of his previous death, to 
revert to B. The policy was taken at the suggestion of L., who paid the 

premiums, and had no pecuniary interest in the life of B. 


Held, That a party cannot take out an insurance on his own life and assign the 
policy to one having no interest. But he may insure his own life and make 
the policy payable to another regardless of interest, so long as the proceed- 
ing is not adopted as a mere cover for a wager contract. 


Held, That it was here a proper question for the jury whether the transaction 
was a mere wager. 


The application contained the following question: ‘‘Has any application 
ever been made either to this or any other company upon which a policy 
was not issued?” The answer was, ‘‘ No.” 


Held, That the fact of an application having been made to another company 
which had not been acted on, did not render the answer false. 


Held, That the insured was not responsible for the mistake of the sub-agent in 
filling in the wrong name of the physician after being informed of the facts. 


This was an action upon a policy of life insurance upon the life of 
Augustus E. Baker, “for the sole and separate use and benefit of his 
brother-in-law, William W. Langdon. But in case of his previous 
death to revert to the insured.” The facts in relation to this policy 
were substantially as follows: The agent of the defendant solicited 
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Langdon, the plaintiff, to insure his life in his company. This appli- 
cation plaintiff declined, but said to the agent that he might go to his 
brother-in-law, Baker, and get him to make an application for a pol- 
icy, and the plaintiff would pay the premiums. Baker was the plaint- 
iff's brother-in-law, but he had no other interest in his life. The 
court left it to the jury to say whether the policy was taken out in 
good faith by Baker, with a designation of the plaintiff as a person to 
receive the money, or whether it was intended by the plaintiff as a 
wagering contract upon Baker’s life. The jury returned a verdict for 
the amount of the policy. 

Motion was made for a new trial upon the ground of misdirection 
upon this and other points stated in the opinion. 


Moore & Canrietp, fur Plaintiff. 
H. M. Durrtetp, for Defendant. 


Brown, D. J. 

The policy in this case purported upon its face to be taken out by 
the insured upon his own life, but the’ evidence shows that it was 
taken at the suggestion of his brother-in-law, who sent the agent of 
the company to Baker, and paid all the premiums upon the policy. 
It was made payable to the plaintiff in case he survived Baker. Bak- 
er’s life had previously been insured in other companies for plaint- 
iff's benefit to the amount of $6,000. He had also made applica- 
tion to the Massachusetts Mutual Life Insurance Company for a 
policy of $3,000, which was rejected. Upon the trial, the question 
was left to the -ury to say whether the policy was obtained in 
good faith, and not for the purpose of speculation on the hazard 
of a life in which the plaintiff had no legal interest. It was thought 
that the fact that the policy provided in express terms that in case of 
the previous death of the plaintiff it should revert to the insured, and 
hence that the plaintiffs interest was contingent upon his surviving 
Baker, was some evidence to go to the jury that the policy was taken 
out in good faith. It was certainly consistent with an understanding 
that the plaintiff wished to hold the policy during his life as security 
for the premiums, with a resulting trust in favor of Baker’s wife, who 
was his own sister. 

It is now well settled in the Federal courts that a party cannot 
take out an insurance upon his own life and assign the policy, either 
contemporaneously with its execution or subsequently, to a person 
having no legal interest in his life, although the decisions of the State 
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courts upon this point are conflicting. Warnock vs. Davis, 104 U. §., 
775 ; Cammack vs. Lewis, 15 Wall, 643. 

But there is no case, to my knowledge, which holds that a party 
may not insure his own life and make the policy payable to anyone 
he may select, though such person have no legal interest in his life. 
This point was first held in the case of Campbell vs. New England 
Mutual Life Ins. Co., 98 Mass. 381. The policy in this case was 
taken out by Campbell upon his life, payable to him, his execu- 
tors, etc., for the benefit of the plaintiff, in very nearly the same 
terms as are contained in the policy under consideration. The 
only substantial difference in the two cases is that the premium 
in this case was paid by the assured, and not by the beneficiary. 
So in the Provident Life Ins. Co. vs. Baum, 29 Ind., 236, it was 
said to be “beyond question that a person has an insurable in- 
terest in his own life, and that he may effect such insurance, and 
appoint anyone to receive the money, in case of his death during 
the existence of such a policy.” This was an accident policy in simi- 
lar terms. Although this exact question has not often been decided, 
the intimations of the courts are uniformly in the same direction. 
Lemon vs. Phenix Mutual Life Ins. Co., 38 Conn., 294, 302; 
Guardian Mutual Life Ins. Co. vs. Hogan, 80 IL, 35; American 
L. & H. Ins. Co. vs. Robertshaw, 26 Pa. St., 189; Fairchild vs. 
N. E. Mutual Life Ass’n, 51 Vt., 624 ; Olmstead vs. Keyes, 11 Ins. 
Law J., 55. 

Hence, the production of the policy, proof of payment of pre- 
miums, and of the insured’s death, were sufficient to make a priamu 
facie case for the plaintiff without evidence of interest in him. The 
facts, however, that the policy was taken out by Baker at the plaint- 
iff’s instigation, and that the premiums were paid by plaintiff, taken 
in connection with Baker’s position in life, his total want of means, 
and the further fact that the plaintiff had obtained policies upon his 
life to the amount of $6,000 in addition to this, were strong evidence 
to show that the transaction was a mere wager upon his life, not- 
withstanding the fact of. Baker’s reversionary interest. The case was 
submitted to the jury in supposed conformity to the opinion of the 
Supreme Court in Conn. Mutual Life Ins. Co. vs. Schaeffer, 
94 U.S., 67. See, also, Aitna Life Ins. Co. vs. France, id., 561 ; 
Brockway vs. Mut. Benefit Life Ins. Co., 10 Ins. Law J., 763-769 ; 
Wainwright vs. Bland, 1 Moody & R., 481 ; Swick vs. Home Life Ins. 
Co., 2 Dill., 160. The mere payment of the premiums by plaintiff is 
not conclusive evidence that the policy was taken out by him. Tris- 
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ton vs. Hardey, 14 Beav., 232 ; Armstrong vs. Mut. Life Ins. Co., 13 
Reporter, 711. Were it an original question, I should be disposed 
to say that a policy taken out by one person for the benefit of another 
could no more be supported without evidence of legal interest in the 
beneficiary, than a policy assigned to one having no interest in the 
life. But a large number of cases seem to make this distinction, and 
I know of none which reject it. Under all the circumstances, I think 
the question was properly submitted to the jury. 

There was no error in the charge respecting the prior application 
made to the Massachusetts company. In the application in this case 
the following question was asked: “Has any application ever been 
made, either to this or any other company, upon which a policy was 
not issued?” The answer was, “No.” The evidence showed that 
upon the day before Baker made this application he signed a written 
application for a policy in the Massachusetts Mutual Life Insurance 
Company, and submitted to an examination by the surgeon of the 
company. This examination proving unsatisfactory, the surgeon 
certified upon the back of the application that the risk was an unfit 
one. The application was then returned to the general agent of the 
company, who forwarded it to the home office of the company, in 
Springfield, Mass., where it was rejected. If the question had 
been, “Has any application ever been made to this or any 
other company upon which a policy has not been issued?” 
I should have had little difficulty in holding that the an- 
swer was false; but I think that there is a distinction be- 
tween the words “was not” and “has not been” issued. I think 
a person of ordinary intelligence might answer “ No ” to the first form 
of the question, supposing that the company desired to know whether 
an application had been made and rejected. But the application in 
this case had not been rejected. The examining surgeon had no au- 
thority beyond his certificate as to the physical condition of the party 
examined. Notwithstanding this certificate, the company might have 
issued the policy if it had chosen to do so. It did not, in fact, reject 
the application until some time after the application in this case had 
been made to the defendant. The question as put was somewhat 
ambiguous and I think it contemplates, when fairly and reasonably 
construed, that the company desired to know whether an application 
had been made and rejected. So long as the matter was still pend- 
ing, it does not seem to me that a negative answer to the question 
was an improper one. 

There was no error in the refusal of the defendant’s request that 
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Baker's statement of kis age in the application was entitled to no 
greater weight than any other statement of his as to his age. The 
request asked for a charge upon the weight of testimony. Parties 
have no right to this. The court may, in its discretion, comment 
upon the testimony, and even express an opinion upon it, and upon 
the weight to which the several items of testimony are entitled, but 
counsel have no legal right to such instructions. 

Baker did misstate the name of his medical attendant, and upon 
the first trial this misstatement was held fatal to a recovery ; but 
upon the last trial it appeared that he made a full and fair state- 
ment of the facts regarding his medical attendant to Mr. Hitch- 
cock, the person who took his application, stating that Dr. Loring 
had been his medical attendant in Providence, and up to the time 
he removed to Detroit; that since he had been here Dr. Book 
had treated him for a disorder of the nose, and, being evidently 
in some doubt as to what the correct answer was to the question, 
he left it to Hitchcock to make the answer. He, it seems, put 
his own construction upon his language, and advised him, under 
that state of facts, to answer that Dr. Loring was his medical at- 
tendant. 

It is claimed by the defense that the company is not estopped by 
this statement, because Hitchcock was not the agent of the company, 
but a sub-agent, holding his appointment from the general agent of 
the company, Mr. Patton. Had Hitchcock been the general agent of 
the company, there can be but little doubt that the case would have 
fallen within the decision in Ins. Co. vs. Wilkinson, 13 Wall., 232. 
While it is true that Hitchcock did not hold his appointment from 
the company, but from Mr. Patton, the contract between Patton and 
the company, produced upon the motion for a new trial, shows that 
it was contemplated that Patton should appoint sub-agents, whose 
duty it would undoubtedly be to take applications. Besides, it is a 
well. known custom of insurance agents to employ sub-agents of this 
kind to take applications, which are forwarded by the general agent 
of the company, and upon which policies are constantly issued. Un- 
der such circumstances it seems to me, upon prineiple as well as au- 
thority, that the company ought not to say that the construction put 
by a sub-agent upon a statement made by the insured as to his med- 
ical attendant (a statement made in entire good faith) was false. I 
do not contend but that if the statement was false in fact, and design- 
edly so, or if it was made with intent to impose upon or mislead the 
company, the mere knowledge of the sub-agent would prevent the 
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company from taking advantage of it. But where, as in this case, the 
applicant states all the facts, and the sub-agent puts his own con- 
struction upon them, I think the company is estopped. Wood- 
bury Savings Bank vs. Charter Oak Ins. Co., 31 Conn., 517 ; May- 
ers vs. Mut. Life Ins. Co., 3 Ins. Law J., 662; Bodine vs. Exch. 
Fire Ins. Co., 51 N. Y., 117; Van Schoick vs. Niagara Ins. Co., 
68 id., 434 ; Strong vs. Stewart, 9 Heisk., 137 ; Furnas vs. Frank- 
man, 6 Neb., 429; Brown vs. Ins. Co., 45 Mo., 221; Am. Ins. Co. 
vs. Lesem, 39 Il, 314. The motion for a new trial must be denied. 
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SUPREME COURT OF INDIANA. 


May Term, 1882. 


Appeal from the Madison Circuit Court. 


EXCELSIOR MUTUAL AID ASSOCIATION 
Us. 


VIOLA V. RIDDLE. 


A suit may be properly instituted on the contract against a benevolent associ- 
ation for the amount of the suminsured. The remedy is not by mandate to 
compel an assessment of the members. 


Where the suit is on a written contract for money shown to be due, it is not 
necessary to allege a written demand therefor. 

Where false answers in the application are set up as a defense, it is a good re- 
ply that the company with a knowledge of the facts, made and collected as- 
sessments against the insured. 


Depositions of an attending physician as to matters communicated to him by 
the patient are inadmissible as evidence. 


Hows, J. 

This suit was broughtiby the appellee against the appellant upon 
a written contract, executed on the 17th day of June, 1880, to one 
Aaron F. Riddle, whereby the appellant for certain considerations ex- 
pressed therein, assured the life of the said Aaron F. in the sum of 
$2,500, for the term of seventeen years, for the use and benefit of his 
daughter, the appellee. It was stipulated in such contract that if 
Aaron F. Riddle should die before the expiration of the term afore- 
said, the sum insured was to be paid within 90 days after legal proof 
of death was made to the secretary of the appellant at its home of- 
fice. In her complaint, the appellee alleged among other things that 
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on the 15th day of February, 1881, the said Aaron F. Riddle de- 
parted this life, and cn the same day written proof of his death was 
furnished to the appellant ; and that she had duly performed all the 
conditions of the contract on her part to be performed ; that Aaron 
F. Riddle during his life-time duly performed all the conditions of 
the contract on his part ; that the appellant had not paid the said 
sum of $2,500, nor any part thereof, but the same remained unpaid, 
wherefore, ete. 

The cause was put at issue and trial by the court, and resulted in 
a finding and judgment, in favor of appellee, and against appellant 
for the sum of $2,500 and costs of suit. ; 

In their brief of this case, the appellant’s counsel first insists that 
the trial court erred in overruling the demurrer to the appellee’s com- 
plaint, for the alleged insufficiency of the facts therein to constitute a 
cause of action. Counsel claim that the appellee was not entitled to 
the remedy pursued by her in this action, and that her proper remedy 
was by mandate to compel the appellant’s officers to make an assess- 
ment upon its members, and not a direct action upon the contract. 
No authority is cited by counsel in support of their position, and it 
seems to us untenable. It has always been the rule in this State, 


that where a party has another specific legal remedy, he cannot resort 
to a proceeding by ‘mandate. Board etc. of Johnson Co, vs. Hicks, 
2,Ind., 257; Louisville etc. R. R. Co. vs. The State, 25 Ind., 177; 
The State Ex rel, etc. vs. The Board ete. of Tippecanoe Co., 45 Ind., 
501. 


It is clear, we think, that upon the contract in ‘suit, the appellee 
had had adequate legal remedy in the ordinary civil action. 

Appellant’s counsel further say, that the complaint suggested by 
counsel, is that there was no demand shown therein. 

Where the suit is upon a written contract, for money shown to be 
due thereon, it is not necessary that the complaint should aver a de- 
mand therefor, before suit brought. The School Town of Princton 
vs. Gehbert, 61 Ind., 187. 

The demurrer to the complaint was correctly overruled. 

Appellant’s counsel next discusses the alleged errors of the trial 
court in overruling its demurrers to the second, third and fourth 
paragraphs, of appellee’s reply to the second paragraph of appellant’s 
answer. In this paragraph of its answer, the appellant stated in sub- 
stance that Aaron F. Riddle in his application for the contract of in- 
surance in suit had falsely answered certain questions in the applica- 





556 Report of Decisions. [July, 


tion, and had fraudulently concealed the truth in answering other 
questions to the effect that he was then in good health ; that he had 
not been sick for years, nor been attended by a physician ; that he 
had no usual medical attendant ; that he had any serious illness, 
local disease or personal injury, all which answers are alleged to have 
been false. In each of the second, third and fourth paragravhs of 
her reply, the appellee alleged in substance, that the appellant, with 
knowledge of the facts stated in the second paragraph of its answer 
made assessments against Aaron F. Riddle and the appellee under 
the contract of insurance and collected and received such assess- 
ments. 

We are of the opinion that the court committed no error in over- 
ruling appellant’s demurrer to these paragraphs of reply. For, al- 
though the matters alleged by appellant, in the second paragraph of its 
answer, were such as avoided the contract of insurance by its terms, 
yet, in effect they simply rendered such contract voidable at the elec- 
tion of the appellant, and, notwithstanding the existence of those 
matters it was competent for the appellant to waive the forfeiture 
thereby authorized and continue the contract of insurance in full 
force. The facts alleged in these paragraphs of reply, if true, and 
the demurrers admitted their truth, showed that the appellant had 
waived the forfeiture and had continued the contract of insurance in 
force ; and, therefore each of these paragraphs was a good reply to 
the second paragraph of the answer. Masonic Mutual Benefit Asso- 
ciation vs. Beck, Ind., and authorities cited. 

In its motion for a new trial the appellant assigned eight different 
causes therefor ; of which the first six related to the rulings of the 
court in the suppression of certain depositions, and parts of deposi- 
tions. Of these the 2d and 3d causes, in relation to the suppressions 
of the depositions of Dr. Jno. W. Ruthledge, are the causes chiefly 
complained of in argument by appellant’s counsel. The testimony 
of Dr. Ruthledge showed that he was the attending physician of 
Aaron F. Riddle, and was taken down over the appellee’s objection 
thereto at the time upon the grounds that it was privileged. The 
court suppressed the depositions on the same ground. In sec. 497, 
R. S., 1881, declaring what persons shall not become competent wit- 
nesses, the fourth class of such persons is as follows: Physicians as 
to matters communicated to them, as such, by patients in the course 
of their professional business, and as to advice given in such cases, 
There is no substantial difference between this salutory provision 
and the former law on the same subject, so far as the question under 
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consideration is concerned. The law as existed prior to taking ef- 
fect of sec. 497, supra, was considered by this court in Masonic Mut. 
Benefit vs. Beck, supra. And it was there held that the relation be- 
tween the physician and his patient is confidential, and ‘that the 
physician cannot be permitted to divulge in a court of justice infor- 
mation acquired by him in the discharge of his professional duty, to 
the prejudice or injury of his patient or his representative. 

Upon this point the case cited is well sustained by authority. 

The court did not err we think in suppressing the entire deposition 
of Dr. Ruthledge in this case. 

We have examined the other rulings of the court, suppressing part 
of the depositions assigned as cause for a new trial,and conclude there 
is no available error in the record. In every instance, the matter 
suppressed by the court seems to us to have been either immaterial 
or incompetent. 

We cannot disturb the finding of the trial court on the evidence. 

Judgment affirmed. 


SUPREME COURT COMMISSION OF OHIO. 


Error to Lorain Common Pleas. 


US. 


MATTHEWS ) 
4 
{ 


AMERICAN INS. co,* ) 


A fire insurance policy for five years required the insured to pay $16 cash, and 
give a note, payable, according to the terms of the policy, in equal install- 
ments, annually, for four years without interest; and stipulated that if 
any installment should not be paid within thirty days after due, the policy 
should be null and void until payment by the assured of the installment ; 
but such revivor should not make the insurer liable for any loss occurring 
during the default. 


Held, While the policy was so null and void, no premium was earned by the 
insurer, and the insured is entitled to a credit on the note for the aggregate 
of such unearned premium. 


a 
Martin Matthews made a written application to the American In- 
* Decision rendered May 29, 1883, From Ohio L. J. 
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surance Company for insurance on his property, for the term of five 
years from the first day of December, 1873, stipulating “if any in- 
stallment upon the premium shall remain due and unpaid thirty 
days, then the policy issued upon the application, in consideration of 
such installment, shall be null and void until the same is paid.” 

A policy, making said application a part of itself, was issued to 
him ; he paid $16 cash premium, and gave a note, promising to pay 
to the company $16 on the first day of December, 1874, and a like 
sum on said day in each of the three years next following. The pol- 
icy provided for default in payment of any installment thus :— 

“This company shall not be liable * * * if default shall have 
been made by the assured in the payment of any installment of pre- 
mium due upon the installment note aforesaid, of the assured (or in 
case of the assignment of the policy, upon the installment note of the 
assignee) for the space of thirty days after such installment shall be- 
come due by the terms of such note ; provided, however, that on 
the payment by the assured or assigns of all installments of pre- 
mium due under this policy and the installment note given there- 
on, the liability of this company on this policy shall again attach, 
and this policy be in force from and after such payment, unless 
this policy shall be void or inoperative from some other 
cause. But this company shall not be liable for any loss happen- 
ing during the continuance of such default of payment. * * * 

“The application and description referred to in this policy shall be 
considered part of this contract. * * * 

“Tf the cash premium shall be unpaid, then and in every such 
case this policy shall be void, and the assured shall not be enti- 
tled to recover from the company any loss or damage which may 
occur to the property hereby insured, or any part or portion 

thereof. When a promissory note is given by the assured, for the 
cash premium, it shall be considered a payment, provided such 
note is paid at or before maturity ; but it is expressly understood 
and agreed, by and between the parties hereto, that should any 
loss or damage occur to the property hereby insured, and the note 
given for the cash premium or any part thereof remain unpaid 
and past due at the time of such loss or damage, then this policy 
shall be void. It is further provided that no attempt by law or oth- 
erwise to collect any note given for the cash premium, or any install- 
ment of premium due upon any installment note, shall be deemed a 
waiver of any of the conditions of this policy, or shall be deemed in 
&’ny manner to revive this policy ; but upon the payment by the as- 
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sured or his assigns of the full amount due upon such note, and cost 
if any there be, this policy shall thereafter be in full force, unless the 
same be inoperative or void from some other cause than the non- 
payment of such note.” 

The final clause of the policy reads thus: “This policy is made 
and accepted upon the above express conditions, and the charter of 
this company, which is to be resorted to and used to explain the 
rights and obligations of the parties hereto, in all cases not herein 
otherwise specially provided for, and which is hereby made part of 
this policy.” 

Matthews paid the $16 due December 1, 1874, but made no other 
payment. About September 5, 1878, the company began suit before 
ajustice of the peace, claiming $48 and interest. After judgment 
the case was appealed, and the company recovered a judgment in the 
Common Pleas, on June 13, 1879, for $50.09. A motion for a new 
trial was overruled, exception noted, a bill of exceptions taken, and a 
petition in error filed in the District Court, where the case was re- 
served for decision here. 


GranoeEr, C. J. 

In the absence of an/express‘agreement to the contrary, whenever 
the insurance ceases in favor of the company, the premium ceases to 
accrue against the insured. Tyrie vs. Fletcher, Cowp., 668 ; May on 
Ins., sec. 4 ; Am. Ins. Co. vs. Stoy, 41 Mich., 394. 

Here the company claims that such an agreement existed, by rea- 
son of the reference to the charter and its incorporation into the con- 
tract. But the charter was to be “used to explain the rights and 
obligations of the parties hereto, in allicases not herein otherwise 
specially provided for.” The policy itself specially provided for the 
case of a default in the payment of any installment of the premium 
note, giving full effect to the stipulation set out in the application. 
Taking policy and application together, they told Matthews that if he 
should fail to pay an installment when due, or within thirty days 
thereafter, the policy would be void, subject to revivor by payment 
—the company to be free from liability for any loss occurring during 
the interval of default. To add thereto an additional penalty ; to re- 
quire full payment of premium for years in which the company was 
free from liability, would provide “ otherwise ” than as stated in the 
policy. A majority of the court are of opinion that so much of the 
charter as makes the whole note due in case of a default in the pay- 
ment of one installment did not form a part of the contract in this 
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case. The Supreme Court of Michigan, in American Ins. Co. ys. 
Stoy, 41 Mich., 395, thus construed a similar policy, holding that the 
charter was “made a part of the policy for the purpose of explaining 
such rights and obligations of the parties as are not otherwise 
provided for by the terms of their agreement,” and that the ap- 
plication and policy fully and specially provided for the case of a 
default in the payment of an installment of premium, and the 
charter could neither enlarge, vary nor change the written obliga- 
tion. 

The stipulations of the application and policy made the policy 
null and void during the whole period of default. No provision was 
made for a revivor save by the act of payment by the insured. 
Unless he should by his act restore its vitality, it was to remain 
void. The premium note was part of the contract made by the 
policy, and was additional evidence of what the insured agreed to 
pay in consideration of the promises of the company. So soon as 
the policy became void the premium ceased to accrue, and the 
company lost the right to recover the unearned installments of the 
premium note. The policy constituted the contract between the par- 
ties. The application and note were parts of it. To make the policy 
void was to leave no contract in existence between them. To make 
it void until Matthews should pay the installments in default, was to 
leave no contract between them except the stipulation that he, by 
payment, might restore the contract. This suit was begun while the 
policy was in this state of suspended animation. A majority of the 
court are of opinion that the insured was entitled to a credit on his 
note for the aggregate unearned premium, to wit: So much of the 
premium originally contracted for as covered the time during which 
the policy was null and void. 

The judgment of the Court of Common Pleas is reversed. 


Dickman and Martin, JJ., dissented. 





